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EXPLANATORY  MEMORANDUM 
I.  INTRODUCTION- GENERAL  CONSIDERATIONS 
A)  The  completion  of  the  internal  market  in  insurance  Is  one  of  the 
Commission's  priority  objectives  given  the  increasing  Importance  of 
this  industry,  which,  especially  on  the  I ife  Insurance  side,  Is 
expanding  rapidly,  and  the  work  already  undertaken  In  other  fields 
with  a  view  to creating a  single financial  market. 
In  the  direct  non-life 
Directive 88/357/EEC,  has 
Insurance  sector,  the  Second  Directive, 
already  made  a  significant  contribution 
towards  the  formation  of  the  Internal  market.  That  Directive  lays 
down  rules  to  facl litate  freedom  to  provide  services  In  direct 
non-life  Insurance  In  the  form  of  two  separate  sets  of  arrangements. 
The  fIrst,  Intended  for  I  arge  r i sics  and  based  on  the  approach  - as 
mapped  out  in  the  White  Paper  -of home  country  control,  provides  for 
application of  the  law  of  the  country  of  establishment  of  the  Insurer 
cover i ng  the  r i sic.  The  second  set  of  arrangements  concerns  "mass 
risks"  and  Is  based  on  application  of  the  supervisory  rules  of  the 
country  In  which  the  risk  Insured  Is  located  (host  country control). 
When  the  Second  Directive  was  adopted,  the  Commission  formally 
undertook  to  present  at  the earliest opportunity proposals which  would 
permit  the  appl lcatlon of  the principle of  home  country control  to all 
direct  non-1 lfe  insurance  business  and  Its  subjection  to  a  single set 
of  legal  arrangements.  A  proposal  for  a  Third  Non-Life  Insurance 
Directive  was  accordingly  approved  by  the  Commission  on  18  July  1990 
and  transmitted  to  the  Councl1.1 
1  OJ  No  C 244,  28.9.1990,  p.  28" - 3  -
As  regards  life  Insurance,  the  second  stage has  just  been  reached with 
the  adoption,  on  8  November  last,  of  the  Second  Directive, 
Directive 90/619/EEc,1  which  governs  freedom  to  provide  services  In 
I lfe  insurance,  I ikewise on  the basis of  two  sets of  arrangements:  the 
first,  resting  on  the  principle  of  application  of  the  rules  of,  and 
sUpervision  by,  the  home  country,  being  concerned  with  Insurance 
buyers who  take  the  initiative  In  seeking  "services"  cover;  the  second 
providing  for  application  of  the  rules  of,  and  supervision  by,  the 
country  In  which  the  service  Is  provided  when  It  Is  the  undertaking 
that  takes  the  Initiative  in  entering  Into a  contractual  relationship. 
For  the  achievement  of  this,  the  third stage  In  I lfe  Insurance,  which 
wi  II  result  In  the  full  completion of  the  Internal  market,  the  general 
strategy  adopted  Is,  as  In  non-life  Insurance,  that  provided  for  In 
the  White  Paper: 
(a) 
(b) 
(C) 
coordination  of  the  essentl.al  rules  on  the  prudential  and 
financial  supervision of  direct  life  Insurance  business; 
mutual  recognition,  on  the  basis  of  such  harmonization  at 
Community  level,  of  the authorizations granted  to  Insurance 
undertakings  and  of  the  prudential  supervision  systems  of 
the  different  Member  States; 
the  grant  of  a  single  authorization  valid  throughout  the 
Community  and  supervision  of  an  undertaking's  entire 
business  by  Its  home  Member  State  (home  country control). 
This strategy has  already  been  used  to complete  the  Internal  market  In 
other  areas  of  financial  services.  Such  Is  the  case  with  UCITS 
(Directive 85/611/EEC,  OJ  No  L 375,  31.12.1985),  banking  (Second 
Directive 89/646/EEC,  OJ  No  L  386,  30.12.1989)  and  ln,vestment 
services  (OJ  No  C 43,  22.2.1989),  where  considerations  of  the 
' 
OJ  No  L 330,  29.11.1990,  p.  50. protect ion  of  the  savers,  investors  and  consumers  are  as  much  to  the 
fore  as  they  are  in  insurance.  It  Is  therefore  considered  justified, 
while  not  denying  the  distinctness  of  Insurance,  to  apply  to  all 
financial  Institutions a  regime  based  on  the  same  principles  . 
.  Once  this objective  has  been  attained,.  ~he  free  movement  of  Insurance 
products  will  be  possible  within  the  Community  and  It  will  afford 
every  person  seeking  Insurance  the  opportunity  of  turning  to  any 
Community  Insurer  In order  to find  the  cover  best  suited  to his needs, 
while providing  him  with  adeQuate  protection. 
The  Introduction of  this  regime  Into  the  direct  life  Insurance  sector 
Involves  substantial  amendment  of  the  rules  currently  In  force  under 
the  FIrst  and  Second  DIrectIves.  Those  DIrectIves  make  no  provIsion 
for  either  a  single  authorization  system  or  genuine  home  country 
control.  Nor  has  any  coordination  been  carried  out  yet  as  regards  the 
essential  harmonization  of  prudential  supervision  rules  concerning 
Insurance  companies'  technical,  and  In  particular  mathematlca.l, 
_:Provisions  and  investments. 
The  present  proposal  for.a  Third  Directive  addresses  these  Issues  and 
amends  the  fIrst  two  DIrectIves  so  as  to  produce  a  cohesIve  system 
applicable  to  all  life  Insurance  business,  whether  transacted  under 
conditions  of  establishment  or  under  conditions  of  provision  of 
services. 
The  structure  of  this  proposal  for  a  Directive  is  the  same  as  that 
a 1  ready  adopted  by  the  Second  BankIng  DIrectIve,  the  proposa I  for  a 
Directive on  investment  services  and  the proposal  for  a  Third Non-Life 
Directive.  It consists,  therefore,  of  five titles: - 5  -
TITLE  I:  Definitions and  scope 
(Articles 1  and  2) 
TITLE  1 I:  The  taking-up of  the  business of  I ife  Insurance 
(Articles 3- 7) 
TITLE  1 II:  Harmonization  of  conditions governing  pursuit of  business 
(Articles 8- 27) 
TITLE  IV:  Provisions  relating to  freedom  of  establishment  and  freedom 
to  provide services 
(Articles 28- 39) 
TITLE  V:  .Final  provisions 
(Articles 40- 46) 
B)  Harmonization  of· the  rules  concerning  the  technical  provisions  of 
undertakings  carrying on  the  business of  direct  life  Insurance 
The  Introduction  of  a  system  of  a  single  authorization  and  home 
country  cdntrol  calls for  harmonization of  Member  States'  rules on  the 
definition and  calculation of  technical  provisions and  on  the  currency 
matching.  diversification.  spread  and  localization  of  the  assets 
representing  them. 
As  regards  the  definition  and  calculation  of  technical  provisions. 
this proposal  for  a  Directive establishes coordination on  the  basis of 
actuarial  pr lnciples  that  have  to  be  respected  by  every  Insurance 
undertaking. - 6  -
As  regards  the  assets  representing  the  technical  provisions.  the 
proposal  lays  down  coordinated  rules  on  their  admissibility. 
diversification and  valuation and  on  currency matching  requirements. 
The  requirement  that  assets  be  located. in  the  Member  State  I~ which 
business  Is  carr led  on  Is  deleted  to  take  account  of  the  measures 
adopted  In  the  field of  the  liberalization of  capital  movements.  For 
the  same  reason.  any  requirement  that  a  minimum  proportion  of  assets 
be  Invested  In  specific categories  can  no  longer  be  maintained. 
- Jaw  appl !cable  to contracts and  policy  conditions 
This  proposal  for  a  Directive  does  not  undertake  any  harmonization  of 
the  substantive  law  applicable  to  contracts  and  policy  conditions. 
The  work  on  non-II fe  insurance  carr led  out  wl thIn  the  Counc II  In 
recent  years  has  shown  that  it  Is  not  essential  to  achieve  such 
harmonization  at  this stage.  The  system  proposed  In  this Directive  Is 
based  on  the  rules  laid  down  In  the  Second  Directive on  choice  of  law 
appl lcable  to  Insurance  contracts.  This  system  makes  It  possible  to 
ensur:e  satisfactorily  the  requisite  consumer  protection  because.  In 
.pr Inc I  pIe.  the  Member  State  of  the  commItment  can.  If  It  so  wIshes. 
apply  It~  own  law  to  an  Insurance ·contract  covering  a  policy-holder 
resident  In  Its territory. 
At  the  same  t lme.  the  Commission  considers  that.  In  order  that  they 
might  find  the  cover  best  suited  to  their  specific needs.  It  Is of  the 
utmost  importance  that  persons  seeking  Insurance  should  have  access  to 
every  Insurance  product  lawfully marketed  In  the  Community  provided  It 
. does  not confl let  with  legal  provisions protecting  the general  good  In 
force  In  the Member  State of  the  commitment. - 7  -
"Material  control" over  insurance oolicles and  premium  rates 
As  part  of  this  drive  to  achieve  greater  freedom  of  movement  of  Insurance 
products  In  the  Community  while  maintaining  an  adequate  level ·of  consumer 
protection,  the  methods  of  vetting  contracts  and  premium  rates  should  be 
adapted  to  the  requirements of  a  genuine  single market. 
As  indicated  above,  the  proposal  for  a  Directive  provides  for  coordination 
of  the  prudential  principles  applicable  to  technical  provisions  and 
Investments.  As  far  as  policy  conditions  are  concerned,  In  the  absence  of 
harmonization  of  contract  law,  the  proposal  permits  Member  States  to 
request  the application,  In  the  vast  majority of cases,  of  their  own  law  to 
commitments  concerning  their  residents,  In  so  far  as  such  application  Is 
justified  by  considerations of  the  general  good,  and  subject  ultimately  to 
review  by  the  Court  of  Justice. 
The  Commission  considers  that  it  has  thus  compl  led  with  the  Court's 
Judgments  of  4  December  1986. 
The  Commission  proposes,  therefore,  henceforth  to extend  to all  commitments 
the  arrangements  for  vetting  contracts  and  premium  rates  already  accepted 
by  the  Member  States  In  respect  of  contracts  cone luded  on  the 
pol icy-holder's  Initiative,  i.e.  the  abolition  of  all  systems  of  prior 
approva I  of  such  documents  and  theIr  rep I  a cement  by  systems  of 
non-systemat"l c,  subsequent  not I fl  cat ion. 
That  Is  not  to  say  that  Member  States  must  abolish  all  checks  on  life 
Insurance  products  and  that  they  will  _be  depr lved  of , every  means  of 
monitoring  and  ensuring  observance  of  the  law.  However,  with  a  view  to 
protecting  policy-holders  In  the  single  market  it  Is  necessary  to  adapt 
existing  methods  of  supervision,  which  were  designed  for  purely  national 
situations,  to  take account  of  requirements arising  from  the  welding  of  the 
twelve  national  markets  into  a  large  economic  and  financial  area  without - 8  -
Internal  frontiers.  From  this  standpoint  checks  should  be  organized  in 
such  a  way  that  the  needs  of  protect ion  are  reconc I l.ed  wl th  those  of 
.competition  between  products,  be  It  on  premiums  or on  the  product  Itself. 
There  are  four  cornerstones  to  the  proposed  system  for  vetting  the  content 
of  contracts  and  policy  conditions,  a  system  geared  to  the  single  market 
with  Its proper  functioning  In  mind: 
(I)  The  power  of  each  Member  State  to  require  observance  of  the  rules 
of  law  appl lcable  In  Its territory.  The  supervisory authorities of 
the State  In  which  the  Insurance  undertaking  conducts business will 
be  able  .•  In  collaboration  w!th  the  supervisory  authorities  of  the 
home  Member  State,  or  even  directly  In  urgent. cases,  to  impose 
penalties on  an  offending  Insurer,  the ultimate penalty  being  a·ban 
on  the  conclusion  of  any  new  I lfe  Insurance  contracts  In  Its 
territory  (Article 35).  An  insurance  company  contemplating  doing 
bus I  ness  In  the  Member  State  concerned  will  therefore.  be 
wei 1-advlsed to observe  the contract  law  In  force  there. 
(II)  Secondly,  when  a  branch  is  being  set  up,  the  authorities  of  the 
Member  State  in  which  the  branch  wi  II  be  situated may  spel 1 out  the 
legal  environment  In  which  It  wi  II  be  called  upon. to  operate, 
lnd·lcating  the  conditions. under  which,  In  the  Interest  of  the 
general  good,  Its activities must  be  carried on  (Article 28(4)). ( I I I) 
- 9  -
Thirdly,  the  present  proposal  provides  for  greater  transparency  of 
Insurance  products,  stipulating  that  in  all  Uember  States  a 
pol Icy-holder  must  be  informed,  before  final Ising  the  contract  or, 
If  necessary,  during  the  term  of  the  contract,  of  the  elements 
essential  to  a  proper  understanding  of  the  commitment  he  Is 
entering  into  (Article 27). 
(lv)  Lastly,  the  option  given  to  pol Icy-holders  to  cancel  the  contract 
within  a  period  of  between  14  and  30  days  from  Its  commencement. 
This  provIsion  has  a I ready  been  Incorporated  In  CommunIty  1  aw  by 
the  Second  Life  Directive 90/619/EEC. 
premium  rates 
Prior  vetting of  premium  rates  Is  likewise  Incompatible  with  the  logic  of 
the  single market. 
Once  the  essential  elements  of  the  calculation of  technical  provisions  and 
of  the  Investment  rules  have  been  coordinated,  the supervisory authority of 
the  home  Member  State  wll I  be  responsible  for  the  overall  solvency  of  the 
undertaking.  The  principal  task  of  the  home  ~ember  State  supervisory 
authority  Is,  therefore,  to  make  sure  that  the  Insurance  undertaking  has 
established  sufficient  technical  provisions  to  meet  all  Its  liabilities, 
Invested  the  assets  representing  those  provisions  In  accordance  with  the 
rules  In  force,  and  correctly constituted  Its solvency margin. 
But  beyond  this prudential  basis,  which  ensures  the  safety of  the  products 
on  offer,  it  is  In  the  consumer's  interest  that  he  should  be  able  to 
benefit  from  the  broadest  possible  premium  competition,  given  that  the 
Treaty's  general  competition  rules  apply,  of  course,  to  Insurance  and 
ensure  that  such  competition  Is fair. - 10  -
abolition  of  the  prohibition  of  the  simultaneous  pursuit  of  business 
by · way  of  rIght  of  estab I i shment  and  by  way  of  freedom  to  provIde 
services 
The  Second  DirectIve  authorized.  in  the  interests  of  protecting 
pol Icy-holders.  Member  States to prohibit  the  simultaneous pursuit  in  their 
terrI tory  of  insurance  business  by  way  of  establishment  and  by  way  of 
freedom  of  services  as  far  as  the  covering  of  commitments  entered  Into  on 
the  insurer's  Initiative  Is  concerned.  This  option  was  Justified  by  the 
situation  which  prevailed,  when  the  Second  Directive  was  adopted,  with 
I  . 
regard  to  the  harmonization  of  the  essential  rUles  on  technical  provisions 
and  the  law  governing  Insurance  contracts and  pol Icy  conditions. 
This  proposal  for  a  Directive  brings  about  the  coordination  considered 
necessary  to  afford  pol Icy-holders  the  requisite  degree  of  protection.  At 
the  same  time,  and  as with other  financial  services,  It  Introduces  into  the 
insurance  sector  the  system  of  a  single  authorization  and  prudential 
supervision  of  alI  business  by  the  home  Member  State.  The  option  Is 
therefore  abol lshed  by  this proposal  for  a  Directive. 
composite  undertakings 
In  1979  it  was  decided  that  the  principle  should  be  laid  down  of  the 
segregation of  the activities of  I lfe and  non-life  Insurance  by  prohibiting 
the  authorization  of  undertakings  carrying  on  both  types  of  activity 
simultaneously.  This  position  was  adopted  at  the  time  as  being  I ikely  to 
afford  lives  assured  the  best  possible  protection  against  sums  accumulated 
on  their  behalf  being  used  to cover  a  deficit on  the non-1 ife side. - 11  -
This  principle  was  not,  however,  unqualified:  those  Member  States 
which  so  wished  could  permit  existing  composite  offices  to  continue 
operating  provided  they  adopted  separate management  and  did not  set  up 
any  I ife  insurance  branches;  the  situation  was,  moreover,  to  be 
reviewed  in  the  I ight  of  a  report,  to  be  drawn  up  by  the  Commission, 
taking  stock  of  ten  years'  experience  of  the  functioning  of 
composItes. 
The  report  having  shown  that  policy-holders are  no  less well  protected 
when  they  contract  with  a  composite  undertaking  than  when  they 
contract  with  a  specialized  one,  the  present  Directive,  while 
retaining  the  requirement  of  separate  management,  proposes  to  remove 
the  restrictions  on  composite  undertakings  and  affords  those  Member 
States which  so wish  the opportunity of  authorizing  new  composites. 
exercise of  implementing  powers 
This  proposal  for  a  Directive  Is  silent  about  the  procedure  to  be 
followed  for  the exercise of  the  implementing  powers  it confers on  the 
Commission.  The  question  Is  dealt  with  In  a  separate  proposal  for  a 
Directive,  which  wi  II  apply  to  all  Directives  concerning  I ife  and 
non-life  insurance providing  for  such  powers  (OJ  No  C 230,  15.9.1990). 
C)  Two  factors  help  explain  the  urgency  of  action  at  Community  level 
along  the  I ines  of  that  proposed  In  this  proposal  for  a  Third 
Directive. - 12  -
The  first  is  a  major  pol !tical  factor,  the  Single  European  Act.  When 
this  was  signed,  Member  States expressed  their  firm  pol I tical  wi  11  to 
take,  before  1  January  1993,  the  decisions  needed  to create  a  genuine 
·internal  market. 
The  second  factor  concerns  the  development  of  financial  services  and 
their  increasing  importance.  Within  the  Community,  this  development 
has  already  led  to  adoption  of  the  provisions  needed  to  complete  the 
Internal  market  in  the  field of  credit  Institutions and_UCITS. 
Such  financial  Institutions  will  thus  be  able  to  propose  throughout 
the  Community  products  benefiting  from  a  "European  passport",  thereby 
creating  a  distortion  of  competition  to.  the  detriment  of  those 
insurers,  and  in  particular  life  insurers,  with  whom,  in  the  case  of 
certain products,  they  compete  directly. 
The  insurance  industry  is  currently  at  a  disadvantage  compared  with 
other  financial  services when  It  comes  to  facing  the  cha.l lenge  of  the 
single  market.  Insurance  undertakings  are  to  a  large  extent  st iII 
obliged  to  operate  In  twelve  Isolated  markets  subject  to  different 
rules  and  procedures  as  regards  the  taking-up  and  pursuit of  business. 
whether  It  be  by  way. of  establ lshment  or  by- way  of  .freedom  of 
services.  This  involves  a  variable degree of  Intervention  in  relation 
to  insurance  products  and  the  freedom  of  Insurers  and  those  seeking 
insurance  to  enter  into  insurance  contracts.  This  state  of  affairs 
can  no  longer  be  tolerated  If  the  Community's  commitments  as  regards 
attaining  the objectives of  the  EEC  Treaty are  to be  met. - 13  -
I I.  COMMENTARY  ON  THE  ARTICLES 
TITLE  I 
Definitions and  scope 
Article 1 -Definitions 
This Article contains definitions of  certain  terms  used  In  the  proposal  for 
a  Directive,  the  aim  being  to clarify  their  meaning  and  hence  contribute  to 
a  better understanding of  the  Directive. 
Article 2- Scope 
This  Article defines  the  scope  of  the  proposal  for  a  Directive.  The  scope 
coincides with  that  of  the  First  Directive 79/267/EEC.  Article  1(2)  of  the 
First  Directive  Is  amended  so  as  to  permit  any  Insurer  duly  authorized  by 
the  home  Member  state to  pursue  activities  falling  within  the  scope  of  the 
Directives anywhere  In  the Community. 
The  operations 
Directive  are 
and  activities  referred  to 
excluded  from  the  scope  of 
in  Article  2  of 
the  proposal,  as 
the  First 
are  the 
organizations  and  mutual  associations  referred  to  In  Articles  3  and  4  of 
that  Directive. - 14  -
TITLE  II 
The  taking-up of  the business of  life  Insurance 
AUTHORIZATION  CONDITIONS 
Articles 3  and 4- The  single authorization 
These  Articles  Introduce  the  fundamental  concept  of  the  single  Insurance 
licence  by  amending  Articles 6  and  7  of  the  First  Life  Directive 
79/267/EEC.  Article 6  as  amended  now  states that  the authorization  to  take 
up  the  business of  direct  life  Insurance  is  to  be  granted  by  the  competent 
authorities  of  the  home  Member  State.  This  system  stl I I  has  as  its 
premises  that  an  official  authorization  Js.  a  pre-condition  for  the 
taking-up  and. pursuit  of  direct  life  Insurance  business .. Article 7  has 
been  amended  to state  that  the  authorization  is  to  be  valid  throughout  the 
Community.  This  extended  . territorial  scope  will  apply  both  to 
establ lshment  and  to pursuit of  the activities covered  by  this proposal  for 
a  Directive  by  way  of  provision of  services  (paragraph  1).  The  role of  the 
competent  authorities of  the  home  Member  State  (defined  In  Article 1  as  the 
Member  State  In  which  the  head  office of  the  Insurance undertaking  covering 
the  commitment  Is  situated)  is  consistent  with  the  principle  of  home 
country  supervisory  control  of  the  financial  position  of  the  undertaking, 
Including  Its  insurance activities undertaken  by  way  of  branches or  by  free 
provision  of  services  (see  Article 8).  The  task  of  supervising  the 
undertaking's  entire  business  falls  to  the  insurer's  home  authorities. 
which  are  those  that  granted  the authorization. 
The  authorization  will  continue  to  be  given  for  a  particular  class  of 
Insurance  as  listed  In  the  Annex  to  the  First  Directive.  The  option  for 
Member  States  to  also  grant  authotizatlon  for  a  group  of  classes  has  been 
maintained  in  this  proposal  (paragraph  2). - 15  -
Any  under talc. i ng  seek. i ng  to  ex tend  its  business  to  other  c I  asses  w  i I I  be 
required  to  request  a  new  authorization  in  accordance  with  the  procedure 
laid  down  in  Article 6  of  the  First Directive  (point  b). 
Article 5- Conditions  for  receipt  of  authorization 
The  home  Member  State  must  require  any  insurance  undertaking  seeking 
authorization  to  fulfil  the  conditions  laid  down  in  Article 8  of  the  First 
Directive.  That  Is  to  say,  to  adopt  a  specific  legal  form,  to  which  this 
proposal  adds  the  legal  form  of  the  European  Company,  to  limit  Its business 
activities  to  the  business  of  Insurance,  submit  a  scheme  of  operations  and 
possess a  minimum  guarantee  fund. 
An  additional  mandatory  condition,  which  was  facultative  In  the  First 
Directive,  has  been  added  to  the  requirements,  concerning  adequate 
technl~al  qual lflcations and  soundness of  the  managers  and  directors of  any 
undertaking  seeking authorization. 
These  conditions  are  considered  necessary  to  safeguard  the  general  quality 
of  business  of  an  Insurance  company,  as  well  as  the  day-to-day  management 
of  the  company  {paragraph  1). 
An  important  step  forward  concerning  authorization  conditions  ls  the 
proposal  to  abolish  the  possibility  for  Member  States  to  require  the  prior 
.~pproval  or  systematic  notification  of  general  and  special  policy 
conditions,  scales of  premiums,  or  forms  and  other  printed  documents  which 
the  undertaking  uses  In  its  dealings  with  policy-holders  (paragraph  3). 
Member  States  may  require  only  non-systematic  notification  of  such 
information  In  exercising  their  supervisory  tasks,  but  this may  not  amount 
to  a  prior  condition  for  an  undertaking  to  be  able  to  carry  on  Its 
activities. - 16  -
Article 6- Adaptation of  the  scheme  of operattons 
This  provision  replaces  Article 9  of  the  First  Directive  and  sets out  the 
requirements  for  the  scheme  of  operations.  In  accordance  with  the  amended 
Article  8  of  the  First  Directive;  insurance  undertakings  seeking 
authorization do  not  have  to state  In  their  scheme  of  operations either  the 
premium  rates  or  the  contract  documents  which  they  propose  to  apply  for 
each  category of  business  they  engage  ln. 
Article 7- Supervision of  shareholders of  Insurance undertakings 
The  ownership  and  control  of  an  insurance  undertaking  by  non-insurance 
interests  is  an  issue  of  concern  for  the  Community  supervisors.  especially 
in  a  period  when  highly  complex  group  structures  are  a  widespread 
phenomenon.  Thus  the  rIsks  of  cross-fInancIng  and  conf I I cts  of · Interest 
are particularly evident  in  an  environment  of  vast  changes  in  the structure 
of  financial  systems.  For  these  reasons  the  current  proposal  stipulates 
that  the  competent  authorities.  before granting  an  authorization·.  should  be 
informed  of  the  identity  of  shareholders,  and  members  holding  a  qualified 
participation  in  the  proposed  Insurance  undertaking  as  well  as  of  the 
amount  of  such  participations.  This  applies  to  direct  or  indirect 
shareholders  or  members  and  irrespective  of  whether  they  are  physical  or 
legal  persons;  This  procedure  enables  the  competent  authority  to  appraise 
the  suitability of  the  shareholders  and  members  and  if  necessary  to  reject 
any  particular group  structures as  improper  at the moment  of  the setting-up 
of  the  institution.  Closely  I inked  with  this  provision  is  Article 14  of 
the  present  proposal  which  provides  for  an  information  procedure  regarding 
the  prospective acquisition of  an  insurance undertaking which  Is  already  In 
operation. - 17-
TITLE  II I 
Harmonization  of  conditions governing  pursuit  of  business 
Chapter  1 
Article 8- Supervision of  the  business of  Insurance 
The  introduction of  a  system  of  a  single official  authorization  granted  by 
the  competent  authorities of  the  home  Member  State and  valid  throughout  the 
Community  calls  for  devolution  of  the  power  of  supervision,  and  of  the 
means  to  that  end,  on  the  competent  authorities  which  granted  the 
authorization  so  as  to  guarantee  ful I  compl lance  with  the  conditions 
governing  the  pursuit  of  business  by  the  insurance  undertaking,  whether  it 
be  by  way  of  establ lshment  or  by  way  of  freedom  of  services. 
Article 8  of  this  proposal  for  a  Directive  contains  a  new  provision  which 
replaces  Article  15  of  the  First  Directive  79/267/EEC.  It  specifies  that 
the  financial  supervision  of  an  Insurance  undertaking,  Including  that  of 
the  activities  it  carries  on  either  through  branches  or  by  way  of  freedom 
of  services.  is  to  be  the  responsibility  of .the  competent  authorities  of 
the  home  Member  State.  that  Is  to  say,  the  authorities  which  granted  the 
authorization  to  the  undertaking.  In  addition,  this  provision  specifies 
what  the  financial  supervision of  the  undertaking  consists of:  it  includes 
ver.ification  of  (a)  the  undertaking's  solvency,  (b)  the  establishment  of 
sufficient  technical  provisions  for  the  undertaking's  entire  business  and 
(c)  the  matching  of  assets  in  accordance  with  the  provisions  existing  In 
that  respect  In  the  home  Member  State,  which  are  coordinated  in  this 
proposal  for  a  Directive. 
Lastly,  the  existence of  sound  administrative  and  accounting  procedures  and 
adequate  i nterna I  contro I  mechanisms  is  a  guarantee  of  an  order I  y  and 
healthy  pursuit  of  Insurance  business.  This  proposal  for  a  Directive 
therefore  requires  the  home  Member  State  to  ensure  that  this  need  is 
satisfied. (4) 
- 18  -
Without  making  any  inroads  into this exclusive  competence,  the Article also 
provides  that  the  supervisory  authorities  of  the  Member  State  of  the 
commitment  may  inform  the  competent  authorities of  the  home  Member  State  if 
they  think,  for  whatever  reason,  that  the  activities  of  an  undertaking 
carrying  on  business  in  their  territory  might  affect  Its  financial 
soundness.  Naturally,  in  such  circumstances,  the  home  Member  State 
authorities  have  sole  power  to  determine  the  state  of  the  undertaking's 
finances. 
Article 9- On-the-spot  monitoring of  branches 
This  proposal  for  a  Directive  provides  for  the  posslbl llty  for  the 
authorities of  the  Insurance  undertaking's  home  Member  State  to carry out, 
after  having  first  informed  the  authorities  of  the  Member  State  of  the 
branch,  on-the-spot  monItoring  of  the  branches  of  the  undertakIngs  they 
have  authorized,  with  a  view  to  obtaining  the  information  necessary  to 
ensure  the  financial  supervision of  the  undertakings  whose  entire  business 
they  supervise. 
This  provLsion also meets  a  need  for  consistency  In  the  approach  adopted  by 
the  Community  for  the  completion  of  the  Internal  market  in  financial 
·services.  The  Second  Banking  Directive  contains  a  similar  provision 
(Article 15).  The  same  applies  to  the  proposal  for  a  Directive  on 
Investment  services  in  the securities field  (Article 19). 
Article 10- Sanctions 
This  Article  Introduces  Into  the  First  Directive  a  new  Article 23a'  which 
provides  that  Member  States  must  impose  suitable  penalties  on  Insurance 
undertakings  or  those  who  effect I  ve I  y  cont ro I  the  business  of  Insurance 
undertakings  found  to  be  In  breach of  the  rules on  supervision. - 19  -
Article  11  -Transfers of  portfolios 
The  Second  Directive  90/619/EEC  on  direct  I lfe  Insurance  contains  a  set  of 
complex  and  detailed  provisions  on  the  transfer  of  portfolios  tal lored  to 
the  legal  regimes  Introduced  in ·respect  of  the  taking-up  and  pursuit  of  the 
business of  direct  life  Insurance,  both  by  way  of  establishment  and  by  way 
of  freedom  of  services.  The  introduction of  a  new,  single  legal  regime  for 
alI  direct  life  insurance  business,  irrespective of  the  way  in  which  It  is 
pursued,  means  that  the  provisions  on  portfolio  transfer  have  to  be 
adjusted. 
Articles  12  and  13- Withdrawal  of  authorization  and  financial  recovery 
measures 
Article  12  adapts  to  the  system  of  a  single  official  authorization  and 
supervision  of  all  Insurance  business  by  the  authorities  of  the  Insurer's 
home  Member  State  the  provisions  of  Article  24  of  the  First 
Directive 79/267/EEC  concerning  the  powers  of  the  competent  authorities  to 
adopt  measures  to  ensure  the  solvency of  an  insurance undertaking. 
This  same  aim  of  adaptation  to  the  single official  authorization  system  is 
pursued  by  Article  13,  which  amends  Article  26  of  the  First  Directive,  on 
the  conditions  under  which  the  authorization  granted  to  the  insurance 
undertaking  may  be  withdrawn. 
Article 14- Supervision of  maJor  shareholders or  members 
This  Article  introduces  into  the  life  insurance  sector  specific  provisions 
the  purpose  of  which  Is  to ensure  that  the  prudent  and  sound  management  of 
an  insurance  undertaking  is  not  called  into  question  by  the  existence  of 
major  holdings. - 20 -
To  that  end,  Article 14  lays  down  an  obligation  to  furnish  Information  in 
two  sets  of  circumstances.  First  of  all,  shareholders  or  members  who 
propose  to  acquire,  dIrect I  y  or  IndIrect I  y.  a  qua II fy I  ng  hoI ding  In  an 
Insurance  undertak lng  must  fIrst  Inform  the  competent  author It les  of  the 
size  of  the  intended  holding.  The  same  applies  where  natural  or  legal 
persons  wish  to  Increase  their  qual lfylng.  holding  so  that  It  exceeds 
certain  thresholds  or  the  Insurance  undertaking  becomes  their  subsidiary 
(Article 14(1)).  This  obligation  to  furnish  Information  Is  also  provided 
for  In  the  event  of  a  reduction  In  or  disposal  of  a  qualifying  holding 
causing  It  to  fall  below  the  thresholds  laid down  (Article 14(2)). 
Moreover,  in  order  to  ensure  the  effectiveness  of  supervision.  Insurance 
undertakings  must.  on  becoming  aware  of  them,  Inform  the  competent 
authorities  of  any  acquisitions  or  disposals  of  holdings  In  their  capital 
that  cause  holdings  to exceed or  fall  below  the  thresholds  laid down.  They 
must  a I  so  Inform  the  competent  authorItIes  each  year  of  the  names  of 
shareholders  and  members  possessing  qualifying  holdings  and  the  sizes  of 
such  holdings  as  shown  by  the  Information  received  at  annual  general 
meetings  or  as  a  result  of  compliance  with  the  specific  rules  to  which 
companies  listed on  stock exchanges  are subject  (Article 14(3)). 
If  the  competent  authorities  consider  that  the  Influence  exercised  by 
shareholders  or  members  works  to  the  detriment  of  the  prudent  and  sound 
management  of  the  Insurance  undertaking,  the  Member  States  may  take  a 
series of  measures  to  put  an  end  to  that  state of  affairs  (Article 14(4)). 
Those  measures  wll I  also  be  taken  where  the  obligation  to  furnish 
Information  In  advance  Is  not  compl led  with  or  where  the  competent 
authorities have  opposed  the  acquisition of  the shareholdlng. - 21  -
Articles 14a  and  14b- Composites 
In  accordance  with  the  findings  of  the  report  drawn  up  by  the  commission  on 
the  basis  of  Article  39(2)  of  the  First  Directive,  these  Articles  provide 
for  the abolition of  restrictions on  the  right of  composite  undertakings  to 
establish  branches  or  on  their  freedom  to  provide  I ife  Insurance  services. 
Article  14a  also allows  those  Member  States which  so  wish  to  authorize  new 
composite  undertakings. 
At  alI  events,  composite  undertakings,  whether  existing  or  new,  must  have 
separate  management,  the  results  of  their  life  and  non-1 ife  activities 
being  shown  separately,  and  must  comply  with  the  prudential  rules  relating 
to  both  activities. 
Chapter  II 
Article 15- Home  country  control  of  technical  provisions  and  coordination 
of  the  actuarial  principles applied when  calculating  technical  provisions 
Paragraph  1  of  this  Article  Introduces  the  principle  of  home  country 
control  for  the  definition and  calculation of  technical  provisions. 
In  comparison  with  non-life  Insurance,  Council  Directive  .....  on  the 
annual  accounts  and  consol ldated  accounts  of  Insurance  undertakings  Jays 
down  few  rules  on  the  determination  of  technical  provisions  in  I ife 
insurance.  This  Article  therefore  harmonizes  national  laws  to  the  extent 
necessary  to  permit  mutual  recognition  and  home  country  control  in  this 
field. 
Many  different  actuarial  methods  and  bases  are  used  at  present  in  the 
Member  States  of  the  Community  to  calculate  technical  provisions  in  life 
insurance,  and  a  wide  variety  of  products  are  available.  However, :- 22  -
comparative  studies,  In  particular  that  by  the  Consultative  Group  of 
Actuaries  of  Countries  of  the  European  Communities,  have  shown  that  ~he 
results  of  calculations  are  often  very  similar  where  similar  products  are 
concerned  and  that  the  methods  are  alI  based  on  the  same  actuarial 
principles,  including  that  of  prudence  in  ~he  face  of  uncertainty.  The 
conclusion  reached  by  the  Consultative  Group's  study  is  that  harmonization 
on  the  basis  of  these  actuarial  principles  would  be  sufficient  to  ensure 
the  effective  protection  of  I ives  assured  in  the  context  of  a  single 
licence  system.  The  Consultative  Group  considers,  moreover,  that  any 
attempt  to  standardize  throughout  the  Community  the  methods  and  bases  used 
for  ca I  cuI at I  ng  techn I  ca I  provIsions  wou I  d  be  InapproprIate,  unnecessary 
and  counterproductive. 
Apart  from  the-se  considerations  of  prudence  and  the  protect ion  of  I ives 
assured,  the  Consultative  Group  also  concluded  that  there· is  no  r lsi<  of 
competition  being  distorted  significantly  by  the  use  in  the  Member  States 
of  ~ifferent  methods  and  bases  for  calculating  technical  provisions, 
provided  that  sound  actuarial  principles  continue  to  be  applied.  This 
.Article  therefore  lays  down  these  sound  and  prudent  principles on  the basis 
of  suggestions made  by  the Consultative Group. 
Even  after  this  harmonization  has  been  carried  out,  there  wi  II  remain  a 
large  number  of  actuar Ia I  methods  and  bases  capable  of  satisfying  these 
principles.  Paragraph  2  of  this  Article  therefore  provides  that  ·the 
methods  and  bases  used  by  each  undertak.Jng  must  be  published.  Even  If  this 
information  is  too  technical  to  be  readily  understood  by  most 
pol icy-holders.  the  mere  fact  that  it. is  freely  available  is  an  added 
Inducement  to  the undertaking  to exercise  prudence.  It  might~ for  example, 
be  analysed  and  compared  by  trade associations,  consumer  protection bodies. 
the  press or  Insurance  Intermediaries. 
Paragraph  3  Introduces  the  principle  of  home  country  control  for  the 
Investment  of  the  assets  representing  the  technical  provisions.  These 
assets  are  required  to  be  invested  in  accordance  with  the  rules  laid  down 
In  Articles 17- 21  of  this proposal  for  a  Directive. - 23  -
Those  rules cover: 
(I)  a  general  principle  for  the  Investment  of  the  assets  representing  the 
technical  provisions, 
(II)  the  admlsslbll lty of  Investments, 
(ii l)the diversification of  Investments, 
(IV)  currency  matching  requirements. 
Furthermore,  paragraph  3  of  this  Article  extends  the  requirement  of 
local lzatlon of  assets  In  the  country where  the  business  Is  carried on  to  a 
local lzation  within  the  European  Community.  This  extension  is  to  be  seen 
both  In  the  context  of  freedom  of  capIta I  movements  wl thIn  the  European 
Community,  which  Is  fully applicable  to  Institutional  Investors,  and  in  the 
context  of  the negative effects of  national  localization on  the  performance 
and  regional  spread of  insurance  companies'  investments. 
Article 16- Premiums  for  new  business 
The  establishment  and  the  supervision of  technical  provisions  ar~  the  best 
guarantee  of  the  strength of  insurance undertakings  and  of  the  security of 
po II cy-ho lders.  It  Is  therefore  Important  that  the  supervIsory  authorIty 
should  be  able  to  ascertain  that  the  undertaking  has  sufficient  resources 
to  fInance  these  provIsIons,  no tab I  y  for  new  bus I ness,  and  to  meet  a I I  Its 
I iabll lties,  Including  the  solvency margin. 
In  this  context,  premiums  receivable  for  new  business  are  obviously  of 
considerable  Importance.  In  assessing  an  undertaking's  capacity  to  meet 
Its  I labl lities,  It  Is nevertheless  Important  to consider  the undertaking's 
overall  financial  position. - 24  -
This  Article  therefore  stresses  the  Importance  of  the  adequacy  of  premium 
rates  for  new  business,  taking  account  of  every  aspect  of  the undertaking's 
financial  situation. 
Article 17- Investment  of  technical  orovlslons 
This  Article  establishes  a  general  principle  for  the  Investment  of 
technical  provisions,  which  is  to  be  found  In  the  current  legislation  of 
most  Member  States. 
Articles 18(2)  and  19(3)  of  this proposal  for  a  Directive  provide  that,  In 
particular  circumstances  and  at  the  Insurance  undertaking's  request,  the 
home  Member  State  may  allow  except Ions  to  the  rules  on  the  admissibility 
and  spread  of  investments.  These  exceptions  may,  however,  only  be  allowed 
when  the  home  Member  State  Is  satls.fled  that  the  general  requirement  of 
Article  17  is  fulfi lied. 
Article 18- Admissible  Investments 
This  Article  contains  a  I ist  of  assets  In  which  the  home  Member  State  may 
allow  Insurance  undertakings  to  invest  their  technical  provisions.  With  a 
view  to  retaining  the  parallelism  between  the  arrangements  for  supervising 
I ife  and  non-1 ife  activities,  the  list  Is  similar  to  that  In  the  proposal 
for  a  third non-1 lfe  Insurance  coordination Directive. 
The  list  of  admissible  assets  is  to  be  regarded  as  a  maximum  list.  This 
means  that  the  home  Member  State  Is  free  to  prohibit  certain categories of 
investments  included  on  the  list,  but  only  for  Insurance  undertakings 
havIng  theIr  head  offIce  in  its  terrI tory.  In  order  to  provIde  the  II st 
with  a  sufficient  degree of  flexibility.  paragraph  2 of  this Article allows 
Member  States  to  permit  other  categories  of  Investments  on  a  case-by-case 
basis  and  subject  to Article  17 of  this proposal  for  a  Directive. - 25  -
Article 19- Diversification of  Investments 
This  Article  lays  down  a  set  of  rules  on  the  diversification  of 
Investments.  Again,  the diversification rules  laid  down  In  paragraph  1  are 
to  be  regarded  as  a  prudential  minimum.  Home  Member  States  are  thus  free 
to  Impose  lower  maximum  percentages  for  certain  or  alI  categories  of 
investments,  but  only  for  insurance  undertakings  whose  head  office  Is  In 
their  territory.  The  diversification  criteria  are  I lkewlse  simi Jar  to 
those  of  the  proposal  for  a  third  non-life  Insurance  coordination 
Directive. 
For  some  categories of  investments,  especially  government  bonds,  there  are 
no  maximum  percentages.  For  other  categories,  however,  especially  debt 
securities and  other  bonds  issued  by  undertakings,  secured  loans  to natural 
persons,  transferable  shares  and  other  transferable  varIable  yield 
participations,  units  In  UCITs,  etc.,  paragraph  1  establishes  a  set  of 
maximum  percentages  both  for  the  category  of  Investments  and  for  units of 
any  one  undertaking,  any  one  piece of  real  property,  etc. 
Paragraph  2  provIdes  that  no  Member  State  may  requIre  Insurance 
undertakings  to  invest  In  particular  categories  of  Investments,  which  Is 
stIll  common  supervisory  practIce  In  some  Member  States,  especially  as 
regards  government  or  local  authority  bonds. 
The  purpose  of  the  final  paragraph  Is  to  make  the  diversification  rules 
sufficiently  flexible  by  allowing  the  home  Member  State  to  permit  higher 
percentages  on  a  case-by-case  basis  and  subject  to  Article 17. (5) 
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Article 20- Valuation of  investments 
This Article states that,  under  certain conditions,  Member  States may  allow 
hidden  reserves  resulting  from  the  undervaluation  of  assets  as  cover  for 
technical  provisions.  The  purpose  of  this  Article  Is  to  allow 
Member  States which  currently  require  purchase  price valuation of  assets  to 
put  their undertakings on  an  equal  competitive  footing  with  undertakings of 
those  Member  States which  allow or  require  the  valuation of  Investments on 
the basis of  current  values. 
Article  21  -Currency matching 
In  contrast  to  the  position  In  direct  non-1 lfe  Insurance,  the  Second 
Directive  90/619/EEc1  on  direct  I ife  Insurance  did  not  carry  out  any 
coordination of  national  currency matching  rules. 
This  Article  Is  intended  to  introduce  such  rules,  with  appropriate 
relaxations,  Into  life  insurance.  The  rules  are  similar  to  those  which 
wl  II  apply  In  the  non-life  Insurance sector,  allowing  for  the pecullarlttes 
of  life  insurance,  for  example  the  existence  of  contracts  linked  to  a 
particular unit of  account. 
Article 22- Subordinated  loan  capital 
This  Article  updates  the  list  of  assets  recognized  for  the  purpose  of 
covering  the  solvency  margin  by  Including  subordinated  loan  capital.  The 
conditions  under  which  subordinated  loan  capital  may  be  recognized  as 
own  funds  are  Identical  to  those  laid  down  In  Council  Directive 89/299/EEC 
.(OJ  No  L 124,  5.5.1989,  p.  16)  on  the own  funds  of  credit  Institutions. 
1  OJ  No  L 330,  29.11.1990,  p.  50. - 27  -
Article  23 
This  Article  amends  Article  21  of  the  First  Directive  In  order  to  bring  It 
into  I lne  with  the  principle of  home  country  control. 
Chapter  3 
Article 24- Legal  provisions protecting  the  general  good 
The  aim  of  this Article  Is  to specify that  any  person  seeking  Insurance  can 
conclude  any  contract  allowed  by  the  law  of  a  Uember  State,  provided  that 
the contract  does  not  confl let  with  legal  provisions protecting  the general 
good  in  the  Member  State  of  the  commitment.  In  accordance  with  the 
established  case  law  of  the  Court  of  Justice,  such  provisions  concerning 
the  general  good  can  only  be  enforced,  In  the  absence  of  more  detailed 
harmonisation  of  the  provisions  of  Uember  States,  If  they  satisfy  the 
following  conditions:  the  provisions  for  the  general  good  must  be  applied 
in  a  non-discriminatory  manner  to  all  undertakings  operating  on  the 
territory of  the  Member  State,  they  must  be  obJectively  necessary  for  the 
protection  of  that  general  good,  they  must  also  be  proportionate  In 
relation  to  the desired objective and  the existing provisions  in  the  Uember 
State of origin of  the  product  must  be  Insufficient  to protect  that  general 
good.  The  publ lc  authorities  must  also  Interpret  this  concept  of  general 
good  in  the  light  of  these  criteria.  It  Is  clearly  for  the  Court  to 
determine  In  the  last  resort  whether  the  authorities'  Interpretation  Is  In 
keeping with Community  .law. 
Article 25- AbolItion of  the prior  approval  of  premium  scales and  policies 
Consumer  protection  also  includes  the  right  to  the  widest  possible  choice 
of  Innovative  insurance  products at  the most  reasonable prices.  This  right --28-
Is  given practical  effect  in  regard  to  supervision  by  the  abolition of  any 
prior  approval  of  premium  scales  and  policies  and  by  the  replacement  of 
such  approva I · by  a  system  better  suI ted  to  the  requIrements  of  mutua 1 
recognition  to  the  needs of  the  Internal  market .. 
The  prior  authorization  system  Is  tantamount  to  Issuing  a  "quality  label", 
and  It  Is  inconsistent  with  the  logic of  the single market  to confer  on  the 
supervisory  authority  of  a  Member  State  the  right  to  give  Its  endorsement 
to,  or  withhold  Its  endorsement  from,  products  developed  and  already 
distributed  in  other  Member  States. 
This  holds  true alI  the more  In  relation  to  the approval  of  premium  scales: 
with  the  principle of  the  single  licence,  the  supervisory authority  of  the 
home  Member  State  vouches  for  the  overall  solvency  of  the  undertaking  and 
it  Is  for  that  authority  to ensure  that  the  undertaking's  financial  policy 
does  not  Jeopardize  that  solvency.  This  approach  does  not.  deny  the 
supervisory  authority  of  the  State  of  the  commitment  the  right  to  protect 
its  consumers:  that  authority  can  still  prove  ex  oost  facto  and 
non-systematically  that  such  and  such  a  clause of  a  contract  freely  entered 
Into  Is  not  in  keeping  with  a  legal  provision  protecting  the  general  good. 
This  "shifting  of  the  burden  of  proof"  will  have  the  effect  of  making 
Insured  persons more  aware  of  their  responsibilities  vls-~-vls the  products 
offered  to  them,  and  hence  of  Increasing  the  real  level  of  their 
protection. 
Article 26- Cooling-off  period 
The  Second  Life  Insurance  Directive 90/619/EEC  afforded a  pol Icy-holder  who 
entered  into  a  commitment  under  the  services  arrangements  the  posslb.illty 
of  cancelling  the  contract  within  a  period  of  between  14  and  30  days  from 
the  time  when  he  was  Informed  that  the contract  had  been  concluded. - 29  -
As  part  of  the  process  of  completing  the  Internal  market,  this option must 
be  extended  to  every  policy-holder  regardless  of  the  way  In  which  the 
contract  Is  concluded,  I.e.  whether  on  an  establishment  or  on  a  services 
basis,  In  order  to  afford  policy-holders adeQuate  protection. 
Article 27- Transparency 
Life  Insurance  differs  from  non-1 lfe  Insurance  In  the  length  of  the 
commitments  entered  Into,  extending  as  they  do  In  many  cases  over  several 
decades.  In  addition.  some  products  resemble  rival  financial  products  sold 
by  economic  operators other  than  Insurance  undertakings. 
The  upshot  of  this  Is  that,  If  he  Is  to  profit  fully  from  Increased 
competition  between  a  growing  number  of  contracts,  the  consumer  must  be 
provided  with  clear  and  accurate  Information  about  the  essential 
characteristics of  products offered to him.  both  during  the  pre-contractual 
phase  In  order  to  guide  him  in  his  choice,  and  during  the  term  of  the 
contract  In  the event  of  any  change  or  amendment. 
The  list  set  out  In  Annex  2  Is  a  minimum  list  which  Member  States  may  add 
to  In  respect  of  commitments  concerning  their  residents,  although  It  must 
be  understood  that  the  aim  of  the  obligation  to  provide  Information  Is  to 
protect  the  consumer  through  a  better understanding  by  the  policy-holder of 
the  essential  elements  of  his  particular  contract,  and  not  to  limit  the 
choice of  products available. 
TITLE  IV 
Provisions  relating  to  freedom  of  establishment  and 
freedom  to provide services 
Articles  28  and  29- Freedom  of  establishment 
Article  28  contains  a  set  of  detailed  provisions  amending  Article  10  of 
the  First  Directive  and  organizing  cooperation  between  the  competent - 30  -
authorities  of  the  Member  States,  based  on  home  country  control,  In  the 
context  of  freedom  of  establishment. 
In  this  context  it  is  stipulated  that  an  insurance  undertaking  wishing  to 
establIsh  a  branch  in  another  Member  State  must  notify  the  authorities of 
its home  country,  providing at  the  same  time  the  required  Information  (e.g. 
scheme  of  operations,  amount  of  the  guarantee  fund,  state of  the  solvency 
margin,  names  and  addresses of  managers)  (Article 10(1)  - (3)). 
After  examining  the  notification,  the  competent  authority  may,  If  It  has 
reason  to  doubt  the  viabl llty  of  the  project  or  the  adequacy  of  the 
structures of  the  insurance  undertaking,  refuse  to  send  the  Information  to 
the  prospective  host ·authorities.  In  any  such  case  It  should  give  reasons 
for  Its  refusal  to  the  institution  within  three  months  of  receipt  of  the 
notification  (Article 10(3)). 
Article  29  repeals  Article  11  of  the  First  Directive,  thereby  abolishing 
the  detal led  requirements  the  scheme  of  operations  should  fulfi I  for 
sett lng  up  a  branch  in  another  Member  State.  These  requirements  are  now 
limited  to,  notably,  the  types  of  business  the  branch  Intends  to  carry  on 
and  Information on  the  structural  organization of  the  branch. 
Articles 30- 32- Freedom  to provide services 
These  Articles set  out  the  procedure  to be  followed  and  cooperation between 
the  home  and  host  country  authorities  with  regard  to  freedom  to  provide 
services.  The  relevant  provisions  of  the  Second  Directive  are  amended  and 
extended  to  cover  not  only  activities  carried  on  by  way  of  freedom  to - 31  -
provide  services  on  the  initiative of  the  policy-holder,  but  all  types  of 
commitment  falling  within  the  scope  of  this  proposal  for  a  Directive,  and 
thus  to  set  up  a  single  regime  for  the  whole  business  of  life  Insurance; 
those Articles of  the  Second  Directive which  have  become  superfluous are  to 
be  deleted  (Article 33). 
Thus  any  insurer  wishing  to  pursue  life  business  by  way  of  cross-border 
services must  Indicate  to  the  home  authorities  the Member  State  In  which  It 
is  Intended  to provide services and  the  business  that  wll I  be  pursued  there 
(Article  11  of  the  Second  Directive,  as  amended).  The  host  country 
authorities  wl  II  be  provided  with  Information  regarding  the  undertaking's 
solvency  margin,  the  classes  of  business  the  undertaking  Is  allowed  to 
transact  and  the nature of  the  commitments  It  proposes to cover  (Article 14 
of  the  Second  Directive as  amended). 
Article  33- Technical  adJustments.  abolition  of  the  prohibition  of  the 
simultaneous  pursuit  of  business  bY  way  of  establishment  and  by  way  of 
freedom  of services 
This  Article  deletes  those  provisions  of  the  Second  Directive 90/619/EEC 
which  have  been  nullified  by  the  Introduction  of  a  uniform  system  of 
supervision  applicable  to  all  direct  life  Insurance  business  and  by  the 
extension  of  the  scope  to  Include  all  the  activities  referred  to  In  the 
First Directive 79/267/EEC. 
Article 10  of  the  Second  Directive,  which  concerns  the  scope  of  the 
provisions on  freedom  to  provide services,  Is  thus  deleted. 
The  same  goes  for  Article 16· of  the  Second  Directive.  which  entitles 
Member  States  to prohibit  the  simultaneous pursuit of  Insurance business  by 
way  of  establishment  and  by  way  of  services,  and  for  Article  22.  which - 32  -
concerns  the  information  to  be  SUPP.I led  to  policy-holders,  inasmuch  as 
Article  27  of  this  proposal  for  a  Directive ,Jays  down  more  detailed  rules 
on  the subject. 
Article  24  of  the  Second  Directive,  which  provides  for  home  country  control 
of  the  technical  provisions  in  the  case  of  commitments  entered  into  on  a 
services  basis on  the  Initiative of  the  policy-holder  and  for  host  country 
control  in  all  other  cases,  is  I ikewise  deleted. 
Lastly,  Article  14  of  the  Second  Directive,  which  lays  down  the  prior 
authorization  arrangements  governing  the  pursuit  of  business  on  an  active 
provision  of  services  basis,  must  also  be  repealed  on  Identical  grounds. 
Henceforth  the  only  legal  regime  applicable  to  the  taking-up  of  business 
under  conditions  of  freedom  to  provide  services  Is  that  provided  for  In 
Articles 30- 32  of  this proposal. 
Article 34- Approval  of contract  documents  used  by  the  Insurer 
This Article contains provisions concerning  the means  Member  States may  use 
to  verify  whether  the  policies  and  contract  documents  an  Insurer  proposes 
to  use  in  the  course  of  his  business  COII)PIY  with  their  legal  provisions 
protecting  the  general  good.  The  Article  takes up  the  principle  laid  down 
In· Articles 5  and  25  of  this proposal  for  a  Directive.  The  Member  State of 
the  commitment  cannot,  therefore,  require  prior  approval  of  such  documents 
as  that  would  hinder  considerably  the  free  movement  of  products  and  the 
development  of  innovative  products.  Moreover,  the  provisions  on  the 
compulsory  provision  of  Information  by  Insurers  laid  down  In  Article 27, 
and  the  option  of  cancel I ing  the  contract,  afford  policy-holders  adequate 
protection.  For  the  purpose  of  monitoring  compliance  with  those 
provisions,  the Member  States may  require only non-systematic  communication - 33  -
of  policies  and  contract  documents.  These  arrangements  are  better  suited 
to  the  requirements  of  a  single  market  and  ensure  an  effective  level  of 
protection of  pol Icy-holders. 
Article 35- Sanctions 
Article  20  of  the  Second  Directive 90/619/EEC  Introduced  rules  on  the 
adoption  of  measures  and  sanctions  against  Insurance  undertakings  which 
Infringe  the  provisions  appl !cable  to  them  when  carrying on  business by  way 
of  freedom  to provide services. 
The  rules are  based on  the principles of devolution of  the  general  power  to 
adopt  measures  and  sanctions  to  the  home  Member  State and  on  col laboratlon 
between  the  different  Member  States  concerned.  The  host  Member  State 
retains.  however,  the  possibility  of  taking  measures  directly  against  an 
undertaking  operating  In  its  territory  In  order  to  prevent  or  correct 
.  irregularities  committed  by  that  undertaking  In  Its  territory.  The  same 
applies  where  the  measures  taken  by  the  home  Member  State  are  Insufficient 
or  non-existent. 
Within  the  framework  of  a  single  authorization  system  steps  must  also  be 
taken  to ensure  compl lance  with  the  rules appl !cable to  Insurance  bus~ness, 
whether  It  be  carried  on  by  way  of  establishment  or  by  way  of  freedom  of 
services.  It  is  therefore  necessary  to  extend  the  arrangements  provided 
for  In  Article  20  of  the Second  Directive 90/619/EEC  to cover  all  business. 
These  arrangements  are  the  same  as  those  applicable  to  other  financial 
services  (Article 21.  Second  Banking  Directive 89/646/EEC). 
Article 36- Advertising 
Publicity  for  insurance  products  is  an  essential  means  of  enabling 
insurance  activities  to  be  carried  on  effectively  within  the  Community. (6) 
- 34  -
This  Article  allows  any  duly  authorised  Insurance  undertaking  fu11  access 
to  all  the  normal  means.  of  mass-advertising  of  Its  services  and  products 
within  the  Community.  The  Article recalls  the  position  that  Member  States 
may  require  that  their,  national  rules  on  the  form  and  content  of 
advertising  be  respected.  These  may  be  requirements  resulting  from 
Community  legislation on  advertising,  In  particular  Directive 84/450/EEC  on 
misleading  advertising,  and  Chapter  IV  of  Directive  890/552/EEC  on  cross-
border  television,  or  they  may  be  national  requirements  adopted  by  Member 
States  for  reasons  of  the  general  good.  Once  again,  this  notion  of  the 
general  good  must  be. Interpreted  In  accordance  with  the  requirements of  the 
case  law  of  the  Court  of  Justice as  explained  In  the  commentary  on  Article 
24  and  as  expressed,  for  instance,  in  Case  352/85,  Bond  van  Adverteerders 
and  In  Case  362/88,  GB-INNO-BM. 
Article  37- Equality  of  treatment  In  the  event  of  the  winding-uP  of  an 
Insurance undertaking 
This  provision  confirms  the  principle  of  equality  of  treatment  of  ·all 
insurance  creditors  In  the  event  of  the  winding-up  of  an  Insurance 
undertaking  and,  where  this  case  arises,  In  the  event  of  the  Intervention 
of  a  guarantee  system  without  any  distinction being  made  on  grounds  of  the 
nationality of  Insured  persons or  beneficiaries or on  grounds of  the way  In 
which  Insurance  contracts are  underwritten.  The  principle has  already been 
incorporated  In  other  Insurance  Directives,  notably  the  Second  Directives 
88/357/EEC  and  90/619/EEC. 
Article 38- Statistical  Information 
This  Article  provides  that  every  undertaking  will  have  to  furnish  the 
supervisory  authority  of  Its  home  Member  State  with  Information  on  Its 
turnover  in  each  Member  State,  whether  It  be  achieved  through  an 
establ lshment  or  under  conditions of  freedom  to provide services. - 35  -
The  supervisory  authorities  of  the  Member  States  In  whose  territory  the 
Insurer  In  question operates may  ask  the  supervisory  authority of  the  home 
Member  State  to  supply  them  with  such  Information.  which  Is  essential  If 
they  are  to  gauge  properly  the  relative  size  of  the  various  markets.  A 
similar  provls,lon  Is  contained  In  the  proposal  for  a  Third  Non-Life 
Insurance  Directive  (Article 39). 
Article 39- Taxation 
This Article extends  to  the establishment  regime  the  system  provided  for  In 
the  Second  Directives  In  respect  of  freedom  to provide services. 
This  proposal  for  a  Directive  thus  states  that.  subject  to  future 
harmonization.  the  principle to be  applied  in  respect  of  Indirect  taxes and 
parafiscal  charges  is  that of  the territoriality of  the  tax.  that  Is  to say 
the  appllcat ion  of  the  system  of  taxation  of  the  Member  State  of  the 
commitment  and  for  the  benefit of  that  State. 
Moreover.  each State will  apply  to undertakings operating  In  l~s territory. 
whether  by  way  of  establishment  or  by  way  of  freedom  to  provide  services. 
Its own  national  provisions  concerning measures  to ensure  the collection of 
such  taxes. 
TITLE  V 
FINAL  PROVISIONS 
Article 40- Implementing  powers  of  the Commission 
This  provision  Indicates  the  Articles  of  the  First  Directive  and  of  this 
proposal  for  a  Directive which  may  be  adapted  when  the moment  Is right. 1. 
I 
I 
- 36-
The  procedures  for  adapt lng  those  Art lcles  are  set  out  In  the  Council 
Directive setting up  a  Committee  on  Insurance. 
Article  41 
This Article contains  a  provision which  states that  this Directive does  not 
affect  existing  rights  acquired  by  authorized  branches  and  In  the  field of 
freedom  of  services. 
Article 42- Transfers  of  portfolios of  CommunitY  branches  of  undertakings 
subJect  to  the  Jaw  of  a  third country 
Title  111  of  the  First  Directive  79/267/EEC  lays  down  rules  applicable  to 
branches  set  up  In  the  Community  by  third-country  undertakings.  This 
Article  Introduces  into  that  Title  Ill,  with  a  view  to  providing 
policy-holders  with  the  same  safeguards  In  all  cases.  rules  on  how  the 
transfer  of  such  branches'  portfol los of contracts must  be  effected. 
Article 43- Right  of  appeal 
This  Article  provides  for  a  right  to  apply  to  the  courts  In  respect  of 
decisions  taken  by  competent  authorities  In  the  field  covered  by  this 
proposal  for  a  Directive. 
Articles 44- 46- Implementation  of  the Directive 
These  Articles contain  the  final  provisions. 
The  date of  entry  Into  force  should  not  be  later  than  31  December  1992. - 37  -
Proposal  for  a 
THIRD  COUNCIL  DIRECTIVE 
on  the  coordination of  laws,  regulations  and  administrative 
provisions  relating  to direct  life assurance  and 
amending  Directives 79/267/EEC  and  90/619/EEC 
THE  COUNCIL  OF  THE  EUROPEAN  COMMUNITIES, 
Having  regard  to  the  Treaty  establishing  the  European  Economic  Community, 
and  In  particular Articles 57(2)  and  66  thereof, 
Having  regard  to  the  proposal  from  the Commission, 
In  cooperation with  the  European  Parliament, 
Having  regard  to  the opinion of  the  Economic  and  Social  Committee. 
1.  Whereas  It  Is necessary  to complete  the  Internal  market  In  direct  life 
assurance,  from  the point  of  view  both of  freedom  of establishment  and 
freedom  to  provide  services.  so  as  to  make  It  easier  for  assurance 
undertakings  whose  head  office  Is  In  the  Community  to  cover 
commitments  In  the  Community; 
2.  Whereas  the  Second  Council  Directive 90/619/EEC  of  8  November  1990  on 
the  coordInation  of 
relating  to  direct 
laws.  regulatIons  and  admlnlstrat lve  provisions 
life  assurance,  laying  down  provisions  to 
facilitate  the  effective  exercise  of  freedom  to  provide  services  and 
amending  Directive  79/267/EEc1.  hereinafter  cal led  the  "Second 
Directive",  has  contributed  substantially  to  the  formation  of  the 
Internal  market  in  direct  life  assurance  by  already  granting  policy-
holders  who,  by  virtue  of  the  fact  that  they  take  the  Initiative  In 
1  OJ  No  L 330,  29.11.1990,  p.  50. - 38-
entering  Into  a  commitment  In  another  country,  do  not  require  special 
protection  In  the  Member  State of  the  commitment,  complete  freedom  to 
aval I  themselves of  the widest  possible  life assurance market; 
3.  Whereas  the  Second  Directive  therefore  represents  an  Important  stage 
In  the  merging  of  national  markets  Into  a  single,  Integrated  market; 
whereas  It  must  be  supplemented  by  other  Community  Instruments  with  a 
view  to  enabling  all  policy-holders,  whether  or  not  they  themselves 
take  the  Initiative,  to  have  recourse  to  any  assurer  having  his  head 
office  in  the  Community  and  carrying  on  business  there,  whether  he 
conducts  business  by  way  of  freedom  of  establishment  or  by  way  of 
freedom  to  provide  services,  while  guaranteeing  them  adequate 
protection; 
4.  Whereas  the  approac~  adopted  consists  In  bringing  about  such 
harmonization  as  Is  essential,  necessary  and  sufficient  to  achieve 
mutual  recognition  of  authorizations  and  prudential  control  systems, 
thereby  making  It  possible  to  grant  a  single  authorization  valid 
throughout  the  Community  and  apply  the  principle  of  home  country 
contro I; 
5.  Whereas,  as  a  result,  the  taking-up  and  pursuit  of  the  business  of 
life  assurance  Is  henceforth  to  be  subject  to  the  grant  of  a  single 
official  authorization  Issued  by  the  authorities  of  the  Member  State 
In  which  the  assurance  undertaking  has  Its  head  office;  whereas  such 
authorization  enables  the  undertaking  to  carry on  business  everywhere 
In  the Community,  whether  under  conditions of  freedom  of establ lshment 
or  under  conditions  of  freedom  to  provide  services;  whereas  the  host 
Member  State  may  no  longer  require  assurance  undertakings  which  have 
already  been  authorized  In  the  home  Member  State  and  which  wish  to 
carry  on  assurance  business  there  to  seek  a  fresh  authorization; 
' 
whereas  the  F  1  rst  and  Second  DIrectIves  shou I  d  therefore  be  amended 
along  those  lines; - 39  -
6.  Whereas  responsibility  for  monitoring  the  financial  health  of  the 
assurance  undertaking,  Including  Its  state  of  solvency,  the 
establishment  of  sufficient  technical  provisions  and  the  covering  of 
those  provisions  by  matching  assets,  henceforth  lies  with  the 
competent  authority of  Its  home  Member  State> 
1.  Whereas  the  home  Member  State  may  lay  down  stricter  rules  than  those 
provided  for  in  Articles 7,  14,  15,  18,  19(1)  and  (3)  and  20  In 
respect  of  assurance  undertakings  authorized  by  Its  own  competent 
authorities• 
8.  Whereas  this  Directive  fits  Into  the  pattern of  Community  legislation 
already  set  by  the  First  Councl I  Directive  79/267/EEc2,  as  last 
amended  by  the  Second  Directive 90/619/EEC,  and  by  Council  Directive 
...  / ...  /EEC  [on  the  annual  accounts  and  consolidated  accounts  of 
Insurance  undertaklngs]3; 
9.  Whereas  the  competent  authorities  must  therefore  have  at  their 
disposal  such  means  of  supervision  as  are  necessary  to  ensure  the 
orderly  pursuit  of  business  by  the  assurance  undertaking  throughout 
the  Community,  whether  It  be  carried  on  by  way  of  freedom  of 
estab I I  shment  or  by  way  of  freedom  to  provIde  servIces;  whereas,  In 
particular,  they  must  be  able  to  Introduce  appropriate  safeguards  or 
Impose  sanctions  aimed  at  preventing  Irregularities  and  Infringements 
of  the  provisions on  insurance supervision; 
10.  Whereas  It  Is  necessary  to  adJust  the  provisions  on  transfers  of 
portfol los  to  bring  them  Into  I lne  with  the  single  authorization 
system  Introduced  by  this Directive; 
2  OJ  No  L 63,  13.3.1979,  p.  1. 
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11.  Whereas  It  is  clear  from  the  report  drawn  up  on  the  basis  of 
Article  39(2)  of  the  First  Directive  that  there  are  no  grounds  for 
maintaining  the  current  restrictions on  composite  undertakings  Qr  for 
opposing  the  formation  of  new  composite  undertakings  provided  they 
manage  separately,  and  show  separately  the results of,  the  activity of 
I ife  assurance  and  that  of  non-life  insurance  and  comply  with  the 
prudential  rules  relating  to both  activities; 
12.  Whereas  it  is  necessary  from  the  point  of  view  of  the  protection  of 
lives  assured  that  every  assurance  undertaking  should  establish 
sufficient  technical  provisions;  whereas  the  calculation  of  such 
provisions  is  based  for  the most  part  on  actuarial  principles•  whereas 
those  principles  should  be  coordinated  In  order  to  facilitate  mutual 
recognition  of  the  prudential  rules  applicable  In  the  various 
Member  States; 
13.  Whereas  the  rules concern1ng  the  valuation of  the assets used  to cover 
the  technical  provisions  and  their  diversification,  the  rules  on 
localization  and  currency  matching  rules  must  be  coordinated  In  order 
to facll ltate mutual  recognition of  Member  States'  provisions;  whereas 
such  coordlnat ion  must· take  account  of  the  measures  adopted .In  the 
f le ld  of  the  I I  bera II zat ion  of  capIta I  movements  In  Counc I I 
Directive 88/361/EEc4  and  the  work  undertaken  by  the  Community  with  a 
view  to achieving economic  and  monetary  ~union; 
14.  Whereas,  however,  the  home  Member  State  may  not  require  assurance 
undertakings  to  invest  the  assets  covering  their  technical  provisions 
In  particular  categories  of  assets,  such  a  requirement  being 
incompatible  with  the  free  movement  of  capital  measures  provided  for 
in  Directive 88/361/EEC; 
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15.  Whereas  the  I ist of  Items  of which  the  solvency  margin  required by  the 
First  Directive may  be  made  up  must  be  supplemented  to  take account  of 
new  financial  Instruments  and  of  the  facilities  granted  to  other 
financial  Institutions for  the constitution of  their  own  funds; 
16.  Whereas  It  Is  at  present  neither  necessary  nor  appropriate  to 
harmonize  the  law  covering  the  contract;  whereas  in  the  absence  of 
such  harmonIzation  the  opportunIty  afforded  to  the  Member  States  of 
Imposing  the  application of  their  law  to  assurance  contracts  covering 
commitments  in  their  territory  Is  I lkely  to  provide  a  sufficient 
safeguard  for  pol icy-holders; 
17.  Whereas  within  the  framework  of  an  Internal  market  It  Is  ln.  the 
policy-holder's  Interest  that  he  should  have  access  to  the  widest 
possible  range  of  life  assurance  products  available  In  the  Community 
so  that  he  can  choose  that  which  Is  best  suited  to  his  need;  whereas 
therefore  the  Member  State  In  which  the  commitment  Is  entered  Into 
must  allow  all  life  assurance  products  offered  for  sale  In  the 
Community  to  be  marketed  In  Its  territory  as  long  as  they  do  not 
conflict  with  the  legal  provisions  protecting  the  general  good  In 
force  In  that  Member  State.  Insofar  as  that  good  Is  not  already 
protected  by  the  rules  in  the  Member  State  of  origin,  that  these 
provisions  are  applied  In  a  non-discriminatory  manner  to  all 
undertakings  carrying  on  business  In  that  Member  State  and  that  they 
are objectively necessary  and  proportionate  to  the desired objective; 
18.  Whereas  Member  States must  ensure  that  the  life assurance  products  and 
contract  documents  used  for  covering.  whether  by  way  of  establishment 
or  by  way  of  freedom  to  provide  services.  commitments  entered  Into  In 
their  territory  comply  with  such  specific  legal  provisions  protecting 
the general  good  as are applicable;  whereas  the systems of  supervision 
to  be  employed  must  be  In  keeping  with  the  requirements  of  an 
Integrated  market;  whereas  their  employment  may  not.  however. I 
I 
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constitute a  prior  condition  for  carrying on  life assurance  buslness; 
whereas  from  this  standpoint  systems  of  prior  approval  of  policy 
conditions  are  unjustified;  whereas  It  Is  necessary  as  a  result  to 
provide  for  other  systems  which  are better  suited  to  the  reQuirements 
of  a  single  market  and  which  enable  every  Uember  State  to  guarantee 
policy-holders adeQuate  protection; 
19.  Whereas  In  a  sIng I  e  Insurance  market  the  consumer  w  I I I  have  a  w  1  der 
and  more  varied  choice  of  contracts;  whereas  If  he  Is  to profit  fully 
from  this  diversity  and  from  Increased  competition.  he  must  be 
provided  with  whatever  Information  Is  nece.ssary  to  enable  him  to 
choose  the contract  best  suited  to his needs;  whereas  this  Information 
reQuirement  Is  alI  the  more  Important  as  the  duration  of  commitments 
can  be  very  long;  whereas  the  minimum  provisions  must  therefore  be 
coordinated  In  order  that  the  consumer  receive  clear  and  accurate 
Information  about  the  essential  characteristics  of  the  products 
proposed  to him  as  wei I  as  the  address of  the body  or  bodies.  to which 
any  complaints  of  policy-holders.  lives  assured  or  beneficiaries  of 
the contract  may  be  addressed; 
19a.  Whereas  publicity  for  Insurance  products  Is  an  essential  means  of 
enabling  Insurance  business  to  be  carried  on  effectively  within  the 
Community;  whereas  It  Is  necessary  to  leave  open  to  Insurance 
companIes  the  use  of  a I I  norma I  means  of  advert IsIng  In  the  Uember 
State of  the  branch  or  of  provision of  services;  whereas  Uember  States 
may  nevertheless  require  compliance  with  their  national  rules  on  the 
form  and  content  of  advertising.  whether  reQuired  by  Community 
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20.  Whereas  within  the  framework  of  a  single  market  no  Member  State  may 
continue  to  prohibit  the  simultaneous  carrying-on  of  life  assurance 
business  In  Its  territory  by  way  of  freedom  of  establishment  and  of 
freedom  to provide services;  whereas  the option given  to Member  States 
In  this  connection  by  the  Second  Directive  should  therefore  be 
abolished; 
21.  Whereas  provision  should  be  made  for  a  system  of  penalties  to  be 
Imposed  when,  In  the  Member  State  In  which  the  commitment  Is  entered 
\ 
Into,  the  assurance  undertaking  does  not  comply  with  the  provisions 
protecting the  gene~al  good  that  are applicable  to  It; 
21a.  Whereas  work  Is  In  progress  on  the  subJect  of  winding-up  Insurance 
undertakings  (Amended  Commission  proposal  COM(89)  394  final  of 
18  September  1989);  whereas  It  Is  essential  at  this  stage  to  provide, 
In  the  event  of  the  winding-up  of  an  Insurance  undertaking,  that  the 
systems  of  protection  In  place  In  Member  States  must  guarantee 
equality  of  treatment  for  all  Insurance  creditors,  Irrespective  of 
national lty and  of  the method  of entering  Into  the  commitment; 
22.  Whereas  some  Member  States  do  not  subject  life  assurance  transactions 
to any  form  of  Indirect  taxation,  while others apply special  taxes  and 
other  forms  of  contribution;  whereas  the  structure  and  rate  of  these 
taxes  and  contributions vary  considerably  between  the Member  States  In 
wh·lch  they  are  applied;  whereas  It  Is  desirable  to  avoid  a  situation 
In  which  existing  differences  lead  to  dlstor.tlons  of  competition  In 
Insurance  services  between  Member  States;  whereas,  pending  subsequent 
harmonization,  the application of  the  tax  system  and  of other  forms  of 
contribution  provided  for  by  the  Member  State  In  which  the  commitment 
Is  entered  Into  Is  likely  to  remedy  such  mischief;  whereas  It  Is  for 
the  Member  States  to establish  the  method  of  ensuring  that  such  taxes 
and  contributions are collected; •. 
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23.  Whereas.  technical  adjustments  to the detailed rules  laid down  In  this 
Directive  may  be  necessary  from  time  to  time  to  take  account  of  fresh 
developments  in  the  Insurance  lndustrx_;  whereas  the  Conunisslon  will 
make  such  adjustments  as  and  when  necessary.  after  consulting  the 
Committee  on  Insurance  set  up  by  .•....•  In  the  exercise  of  the 
Implementing  powers  conferred on  It  by  the Treaty; 
24.  Whereas  It  Is  necessary  to  lay  down  specific  provisions  to  ensure  a 
smooth  transition  from  the  legal  regime  existing  at  the  time· of 
application  of  this  Directive  to  the  regime  Introduced  by  it.  taking 
care  not  to  place  an  additional  workload  on  Member  States'  competent 
authorities. 
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HAS  ADOPTED  THIS  DIRECTIVE: 
TITLE  I 
Definitions and  scope 
Article 1 
For  the  purposes of  this Directive: 
(a)  "First  Directive" means  Directive 79/267/EEC; 
(b)  "Second  Directive" means  Directive 90/619/EEC; 
(c)  "assurance  undertaking"  means  an  undertaking  which  has  received 
official  authorization  In  accordance  with  Article 6  of  the  First 
Directive; 
(d)  "branch"  means  an  agency  or  branch  of  an  assurance  undertaking,  having 
regard  to Article 3 of  the  Second  Directive; 
(e)  "commitment"  means  a  commitment  represented  by  one  of  the  kinds  of 
Insurance  or  operation  referred  to  In  Article  1  of  the  First 
Directive; 
(f)  "home  Member  State" means  the Member[ State  In  which  the  head  office of 
the assurance undertaking  covering  the commitment  Is  situated; 
(g)  "Member  State  of  the  branch"  means  the  Member  State  In  whIch  the 
branch  covering  the  commitment  Is situated; 
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(h)  "Uember  State of  provision of  services"  means  the  Uember  State of  the 
commitment,  as  defined  In  Article  2  (e)  of  the  Second  Directive,  If 
the  commitment  ls,covered  by  an  assurance  undertaking  or  a  branch 
situated  in  another  Uember  State; 
(I)  "control"  means  the  relationship  between  a  parent  undertaking  and  a 
subsidiary,  as  defined  In  Article 1  ofCouncll  Directive 83/349/EEc5, 
or  a  similar  relat lonshlp  between  any  natural  or  legal  person  and  an 
undertaking; 
(J)  "qual lfylng  holding"  means  a  direct  or  Indirect  holding  In  an 
undertaking  which  represents  10X  or  more  of  the  capital  or  of  the 
voting  rights  or  which  makes  It  possible  to  exercise  a  significant 
lnfluenc~  over  the  management  of  the  undertaking  In  which  a  holding 
subsists. 
For  the  purposes  of  this definition,  In  the  context  of Articles 7  and 
14  and  of  the  other  levels of  holding  referred  to  In  Article 14,  the 
voting  rights  referred  to  In  Article 7  of  Council 
Directive 88/627/EEc6 shall  be  taken  Into consideration; 
(k)  "parent  undertaking"  means  a  parent  undertaking  as  defined  In 
Articles 1  and  2 of  Directive 83/349/EEC; 
(I)  •subsidiary"  means  a  subsidiary  undertaking  as  defined  In  Articles 1 
and  2  of  Directive 83/349/EEC;  any  subsidiary  of  ~  subsidiary 
undertaking  shall  also  be  regarded  as  a  subsidiary  of  the· parent 
undertaking which  Is  at  the  head  of  those undertakings. 
1. 
Article 2 
This  Directive  shall  apply  to  the  commitments  and  undertakings 
referred  to  In  Article  1 of  the First Directive. 
5  OJ  No  L 193,  18. 7. 1983,  p.  1 . 
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2.  In  Ar'ticle  1(2)  of  the  First  Directive  the  words  "and  are  authorized 
in  the  country  concerned"  are deleted. 
3.  This  Directive shall  not  apply  to operations,  undertakings or entities 
to  which  the  First  Directive  does  not  apply,  nor  to  the  entitles 
referred  to  in  Article  4  of  that  Directive. 
TITLE  II 
The  taking-up of  the business of  life assurance 
Article 3 
Article 6  of  the  First  Directive  Is  replaced  by  the  following: 
"Article 6 
1.  The  taking-up  of  the  business of  direct  r lfe  assurance shall  be  subject  to 
prior official  authorization. 
2. 
Such  authorization shall  be  sought  from  the  authorities of  the  home  Member 
State by: 
(a}  any  undertaking  which  establishes  its  head  office  In  the  territory 
of  such  State; 
(b)  any  undertaking  which,  having  received  the  authorization  required, 
under  (a)  above,  extends  Its business  to other  classes. 
Member  States  sha II  not  make  authorization  subject  to  the  lodg lng  of  a 
deposit  or  the  provision of  security." 
~ 
j 
I 
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Article 4 
Article 7  of  the First Directive  Is  replaced  by  the  following: 
"Article 7 
1.  . An  .authorization  shall  be  valid  for  the  whole  Community.  It  shall 
permit  an  undertaking  to  carry  on  business  there,  either  by  way  of 
right of  establishment  or  by  way  of  freedom  to  provide  services. 
2.  An  authorization shall  be  granted  for  a  particular  class of  assurance 
as  listed  In  the  Anne~.  It  shall  cover  the  entire  class,  unless  the 
applicant  wishes  to  cover  only  part  of  the  risks  pertaining  to  that 
class. 
The  supervisory. authorities  may  restrict  an  authorization  requested 
for  one  of  the  classes  to  the  operatIons  set  out  In  the  scheme  of 
operations  referred  to  In  Article 9. 
Each  Member  State  may  grant  an  authorIzatIon  for  two  or  more  of  .the 
classes,  where  Its  national  laws  permit  such  classes  to  be  carried on 
simultaneously." 
Article 5 
Art.lcle 8 of  the  First  Dlre~tive Is  replaced  by  the  following: 
"Article 8 
1.  The  home  Member  State shall  require  that  any  assurance undertaking  for 
which  an  authorization  Is  sought  shall: 
(a)  adopt  one  of  the  following  forms: - 49.-
In  the  case  of  the  Kingdom  of  Belgium:  "societe  anonyme/naamloze 
vennootschap",  "societe  en  commandite  par  actlons/corrvnandltalre 
vennootschap  op 
mutuel le/onderllnge 
aandeten",  "association 
verzekerlngmaatschappiJ", 
cooperatlve/coe>peratleve  vennootschap"; 
d'assurance 
"societe 
In  the  case of  the Kingdom  of  Denmark:  "aktleselskaber",  "gensldlge 
selskaber"; 
In  the  case  of  the  Federal  Republic  of  Germany: 
"Aktlengesellschaft",  •verslcherungsvereln  auf  Gegenseltigkelt", 
"0ffentl lch-rechtllches Wettbewerbs-Verslcherungsunternehmen"; 
In  the  case  of  the  French  Republic:  "societe  anonyme",  "societe 
d'assurance mutuelle"; 
In  the  case of  Ireland:  Incorporated companies  limited by  shares or 
by  guarantee or  unlimited; 
In  the case of  the  Italian Republic:  "socleta per  azionl",  •socleta 
cooperativa",  "mutua  dl  asslcurazlone"; 
In  the  case  of  the  Grand  Duchy  of  Luxembourg:  "  societe  anonyme". 
"societe  en  commandite  par  actions",  "association  d'assurances 
mutuel tes",  "societe cooperative•; 
In  the  case  of  the  Kingdom  of  the  Netherlands:  "naamloze 
vennootschap",  "onderllnge waarborgmaatschappiJ"; - 50  -
In  the  case  of  the  United  Kingdom:  Incorporated  companies  limited 
by  shares  or  by  guarantee  or  unlimited,  societies registered  under 
the  Industrial  and  Provident  Societies  Acts,  societies  registered 
under  the  Friendly  Soclet.les  Act,  the  association  of  underwriters 
known  as  Lloyd's; 
In  the  case of  the  Hellenic Republic: 
"  av~vu~n eratpta  n 
In  the  case  of  the  Kingdom  of  Spain:  "socledad  anonlma",  "sociedad 
mutua",  "socledad cooperatlva"; 
In  the  case  of  the  Portuguese  Republ lc:  "socledade  anonlma",  mutua 
de  seguros". 
Assurance  undertakings  may  also adopt  'the  form  of  a  European  company  (SE), 
as  provided  for  In  Council  Regulation  (EEC)  No  •••  / •••  *  and  Council 
Directive ...  / ...  /EEc**. 
Furthermore,  Member  States  may  set  up,  where  appropriate,  undertakings 
under  any  known  public-law  form  provided  that  such  Institutions  have  as 
their  object  insurance  operations  In  conditions  equivalent  to  those  under 
which  private-law undertakings operate; 
(b)  1  lmlt  Its  business  ·activities  :to  the  business  of  Insurance  and 
' 
operations  directly  arising  therefrom,  to  the  exclusion  of  all  other 
c~erclal business; 
(c)  submit  a  scheme  of operations  In  :accordance  with Article 9; 
i 
(d)· possess  the minimum  guarantee  fu~d provided  for  In  Article 20(2); 
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(e)  be  run  by  technically-qualified persons of  good  repute. 
2.  An  undertaking  seeking  authorization  to  extend  Its  business  to  other 
classes  shall  be  required  to  submit  a  scheme  of  operations  In 
accordance  with Article 9. 
It  shal I,  furthermore,  be  required  to show  proof  that  It  possesses  the 
so I  vency  margIn  provIded  for  In  Art I  c I  e  19  and  the  guarantee  fund 
referred to  In  Article 20(1)  and  (2). 
3.  Nothing  In  this Directive shall  prevent  Uember  States from  maintaining 
In  force or  Introducing  laws,  regulations or administrative provisions 
requiring  the  approval  of  the 'memorandum  and  articles  of  association 
and  the  communication  of  any  other  documents  necessary  for  the  normal 
exercise of supervision. 
Uember  States  shall  not,  howeyer,  lay  down  provisions  requiring  the 
prior  approval  or  systematic  notification  of  general  and  special 
policy conditions,  the  technical  bases used  Inter  alia  for  calculating 
scales  of  premiums  and  technical  provisions,_  and  forms  and  other 
printed  documents  which  an  undertaking  Intends  to use  In  Its dealings 
with  policy-holders.  They  may  require  only  non-systematic 
notification  of  those  conditions  and  other  documents  for  the  purpose 
of  verifying  compliance  with  laws,  regulations  and  administrative 
provisions  In  respect  of  assurance contracts,  and  this requirement  may 
not  constitute  a  prior  condition  for  an  undertak-Ing  to  be  able  to 
carry on  Its activities. 
4.  The  abovementioned  provisions may  not  require  that  any  application for 
authorization  be  dealt  with  In  the  light  of  the  economic  requirements 
of  the market. 
*  OJ  No  L 
**  OJ  No  L 
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Article 6 
Article 9 of  the First Directive  Is  replaced  by  the  following: 
"Article 9 
The  scheme  of  operations  referred  to  In  Article 8(1)(c)  and  (2)  shall 
contain  the  following  particulars or  proof  concerning: 
(a)  the  nature  of  the  comml.tments  which  the  undertaking 
proposes  to cover; 
(b)  the guiding  principles as  to reinsurance; 
(c)  the  items  constituting  the minimum  guarantee  fund; 
(d)  estimates  relating  to  the  cost  of  Instal I lng  the 
admln I  stratI  ve  servIces  and.  the  organIzatIon  for  secur lng 
business  and  the  financial  resources  Intended  to meet  such 
cost; 
and,  In  addition,  for  the first  three financial  years: 
(e)  a  plan  setting  out  detailed  estimates  of  Income  and 
expenditure  In  respect  of  direct  business,  reinsurance 
acceptances and  reinsurance cessions; 
(f)  a  forecast  balance sheet; 
(g)  estimates  relating  to  the  financial  resources  Intended  to 
cover  underwrItIng  II ab Ill tIes and  the so I  vency  margIn." - 53  -
Article 7 
The  competent  authorities  of  the  home  Member  State  shall  not  grant 
authorization  for  taking up  the business of  assurance  before  they  have  been 
informed  of  the  Identities of  the  shareholders  or  members,  whether  direct 
or  Indirect,  natural  or  legal  persons,  who  have  qualifying  holdings  and  of 
the amounts  of  those  holdings. 
Those  same  authorities  shall  refuse  authorization  if,  taking  Into  account 
the  need  to  ensure  the  sound  and  prudent  management  of  an  assurance 
undertaking,  they  are  not  satisfied  as  to  the  suitability  of  the  said 
shareholders or  members. - 54  -
TITLE  Ill 
Harmonization of  conditions governing pursuit of  business 
Chapter  1 
Article 8 
Article 15  of  the First  Directive  Is  replaced  by  the  following: 
"Article 15 
1.  The  financial  supervision of  an  assurance  undertaking,  Including  that 
of  the  activities  it  carries on  either  through  branches  or  by  way  of 
freedom  to  provide  services,  shall  be  the  sole  responsibility  of  the 
home  Member  State.  If  the  authorIties  of  the  Member  State  of  the 
commitment  have  reason  to suspect  that  the  activities of  an  assurance 
undertaking  might  affect  Its  financial  soundness,  they  shall  Inform 
the  authorities  of  the  undertaking's  home  Member  State.  The  latter 
authorities  shal I  determine  whether  the  undertaking  Is  complying  with 
the  prudential  principles  laid down  in  this Directive. 
2.  The  financial  supervision  shall  Include  verification,  with  respect  to 
the  entire  business  of  the  assurance  undertaking,  of  Its  state  of 
solvency,  the  establishment  of  technical  provisions,  Including 
mathematical  provisions,  and  of  the  assets  covering  them,  in 
accordance  with  the  rules  laid  down  or  practIces  followed  In  the  home 
Member  State pursuant  to provisions adopted at  community  level. 
3.  The  competent  authorities of  the  home  Member  State shall  reQuire every 
assurance  undertaking  to  have  sound  administrative  and  accounting 
procedures  and  adequate  Internal  control  mechanisms." - 55  -
Article 9 
Article 16  of  the  First Directive  Is  replaced  by  the  following: 
"Article 16 
Member  States  of  the  branch  shall  provide  that.  where  an  assurance 
undertaking  authorized  In  another  Member  State  carries  on  Its  activities 
through  a  branch.  the  competent  authorities of  the  home  Member  State may. 
after  having  first  informed  the  competent  authorities  of  the  Member  State 
of  the  branch.  carry out  themselves  or  through  the  Intermediary  of  persons 
they  appoint  for  that  purpose  on-the-spot  verification  of  the  Information 
necessary  to ensure  the  financial  supervision of  the undertaking." 
Article  10 
The  following  Article 23a  Is  Inserted  In  the  First  Directive: 
"Article 23a 
Without  prejudice  to  the  procedures  for  the  withdrawal  of  authorizations 
and  the  provisions of  criminal  law.  Member  States shall  provide  that  their 
respective  competent  authorities may.  as  against  assurance  undertakings  or 
those  who  effectively  control  the  business of  assurance  undertakings  which 
breach  laws.  regulations  or  administrative  provisions  concerning  the 
supervision  or  pursuit  of  their  activities.  adopt  or  Impose  In  respect  of 
them  penalties  or  measures  aimed  specifically  at  ending  observed  breaches 
or  the  causes of  such  breache~.· - 56  -
Article  11 
1.  Article 6,  paragraphs  2  to 7,  of  the  Second  Directive are  deleted. 
2.  Each  Member  State  shall,  under  the  conditions  laid  down  by  national 
law,  authorize  assurance undertaklhgs whose  head  office  Is established 
In  Its  territory  to  transfer  all  or  part  of  their  portfolios  of 
! 
contracts,. whether  concluded  by  way  of  freedom  of  establishment  or  by 
way  of  freedom  to provide services,  to an  accepting office established 
In  the  Community,  If  the  supervisory  authorities  of  the  home  Member 
State  of  the  accepting  office  certify  that  the  latter  possesses  the 
necessary  solvency margin  after  taking  the  transfer  Into account. 
i 
3.  Where  a  branch  proposes  to  trans(er  a II  or  part  of  Its  por tfo llo of 
contracts,  whether  concluded  by  way  of  freedom  of  establishment  or  by 
'  way  of  freedom  to  provide  services,  the  Member  State  of  the  branch 
shall  be  consulted. 
4.  In  the  circumstances  referred  ·to  In  paragraphs  2  and  3,  the 
supervisory  authorities  of  the  home  Member  State  of  the  transferring 
undertaking shall  authorize  the  transfer  after obtaining  the  agreement 
of  the  supervisory authorities of  the Member  States of  commitment. 
I 
I 
5.  The  supervisory  authorities  of  the  Member  States  consulted  shall 
Inform  the  competent  authorities,  of  the  home  Member  State  of  the 
transferring  assurance  undertaklrig  of  their  opinion  within  three 
months  of  receipt  of  the  requesti  for  an  opinion;  If  no  response  Is 
forthcoming  by  the  end  of  that  period,  the  opinion of  the  authorities 
consulted  shall  be  deemed  to  be  favourable. 
6.  A  transfer  authorized. In  accordance  with  this  Article  shall  be 
pub II  shed,.  under  the  condItIons  I aId  down  by  nat lona I  I aw,  In  the 
Member  State  of  the  commitment.  such  transfer  shall  be  automat lca.lly 
valid  against  the  policy-holders,,  the  lives  assured  and  any  other 
I 
person  having  rights  and  obligations  arising  out  of  the  contracts 
transferred. -.57-
Member  States may  provide policy-holders with  the option of  cancel 1  lng 
the contract within a  given  period after  the  transfer. c 
Article  12 
Article  24  of  the  First Directive  is  replaced  by  the  following: 
"Article 24 
1.  If  an  undertakIng  does  not  comply  with  the  provIsIons  of  Art lc 1  e  17, 
the  supervisory  authority  of  Its  home  Member  State  may  prohibit  the  free 
disposal  of  assets after  having  Informed  the  supervisory authorities of  the 
Member  States of  commitment. 
2.  For  the  purposes of  restoring  the  financial  situation of  an  undertaking 
whose  solvency  margin  has  fallen  below  the  minimum  required  under 
Article 19,  the  supervisory  authority  of  the  home  Member  State  shall 
requIre  a  pI an  for  the  restor  at ion  of  a  sound  ·  f Inane I  a I  posIt ion  to  be 
submitted  for  Its approval. 
3.  If  the  solvency  margin  falls  below  the  guarantee  fund  as  defined  In 
Article 20,  the  supervisory  authority  of  the  home  Member  State  shall 
require  the  undertaking  to  submit  a  short-term  finance  scheme  for  Its 
approval. 
It  may  also  restrict  or  prohibit  the  free  disposal  of  the  assets  of  the 
undertaking.  It  shall  inform  the  authorities  of  other  Member  States  in 
whose  territories  the  undertaking  carries  on  business of  any  measures  and 
the  latter shall, at  the  request  of  the  former,  take  the  same  measures. 
4.  The  competent  supervisory  author It les  may  further  take  all  measures 
necessary  to  safeguard  the  Interests  of  the  I ives  assured  in  the  cases 
provided  for  in  paragraphs  1  and  3. - 58 -
5.  Each  Member  State shall  also  take  the  measures  necessary  to  be  able  to 
prohibit  the  free  disposal  of  assets  located  In  Its  territory  at  the 
request  of  the undertaking's  home  Member  State." 
Article 13 
Article 26  of  the  First Directive  Is  replaced  by  the  following: 
"Article 26 
1.  An  authorIzation granted  to  an  as'surance  undertakIng  by  the  competent 
authority  of  the  home  Member  State  may  be  withdrawn  by  that  authority 
If  the undertaking: 
(a)  does  not  make  use  of  the  authorization  within  12  months. 
express  IY  renounces  the  authorIzatIon  or  has  ceased  to 
engage  In  business  for  more  than  six months.  unless  the 
Member  State  concerned  has  made  provision  for  the 
authorization to  lapse: In  such  cases~ 
(b)  no  longer  fulfils  the  conditions  for  admission~ 
(c)  has  been  unable.  wl thIn  the  tIme  a I lowed.  to  take  the 
measures  contained  in  the  restoration  plan  or  finance 
scheme  referred  to  In  Article  24; 
(d)  fai.ls seriously  In  Its obligations under  the  regulations  to 
which  It  Is  subject. 
In  the  event  of  withdrawal  of  the  authorization.  the  supervisory 
authority of  the  home  Member  State shall  notify  such  withdrawal  to 
the supervisory authorities of:  the other  Member  States.  which  shall 
: 
I - 59  -
take  appropriate  measures  to  prevent  the  undertaking  from 
commencing  new  operations  In  their  territory,  whether  by  way  of 
freedom  of  establishment  or  by  way  of  freedom  to  provide services. 
The  home  Member  State  supervisory  authority  shall,  In  conJunction 
with  those  authorities,  take  all  necessary  measures  to  safeguard 
the  Interests  of  the  I lves  assured  and,  In  particular,  shal 1 
restrict  the  free  disposal  of  the  assets  of  the  undertaking  In 
accordance with Article 24(1)  and  (3),  second  subparagraph. 
2.  Any  decision  to  withdraw  an: authorization  shall  be  supported  by 
precise reasons  and  notified to  the undertaking  In  question. 
Each  Member  State  shall  make  provision  for  a  r lght  to  apply  to  the 
courts against  such  a  decision." 
Article  14 
1.  Member  States  shall  require  any  natural  or  legal  person  who  proposes 
to  acquire,  directly  or  Indirectly,  a  qualifying  holding  In  an 
assurance  undertaking  to  Inform  the  competent  authorities of  the  home 
Member  State,  Indicating  the  size  of  the  Intended  holding.  Such  a 
person  must  likewise  Inform  the  competent  authorities  of  the  home 
Member  State  If  he  proposes  to  increase  his qualifying  holding  so  that 
the  proportion  of  the  voting  rights  or  of  the  capital  held  by  him 
would  reach  or  exceed  20X,  33%  or  50%  or  so  that  the  assurance 
undertaking would  become  his subsidiary. 
The  competent  authorities  of  the  home  Member  State  shal I  have  a 
maximum  of  three months  from  the date of  the notification provided  for 
1  n  the  fIrst  subparagraph  to  oppose  such  a  pI an  If,  In  v lew  of  the 
need  to  ensure  sound  and  prudent  management  of  the  assurance 
undertaking,  they  are  not  satisfied  as  to  the  suitability  of  the 
person  referred  to  In  the  flrs:t  subparagraph.  If  they  do  not  oppose 
the  plan  referred  to  In  the  first  subparagraph,  they  may  fix  a  maximum 
period  for  Its  Implementation. - 60  -
2.  Uember  States  shal I  require  any  natural  or  legal  person  who  proposes 
to  dispose,  directly  or  Indirectly,  of  a  qualifying  holding  In  an 
assurance undertaking first  to  Inform  the  competent  authorities of  the 
home  Uember  State,  Indicating  the  size of  his  Intended  holding.  Such 
a  person must  I lkewlse  Inform  the  competent  authorities  If  he  proposes 
to  reduce  his qualifying  holding  so  that  the  proportion of  the  voting 
rights or  of  the  capital  held  by  him  would  fall  below  20%,  33%  or  50% 
or  so  that  the  assurance undertaking would  cease.to be  his subsidiary. 
3.  On  becoming  aware  of  them,  assurance  undertakings  shal I  Inform  the 
competent  authorities of  the  home  Uember  State of  any  acquisitions or 
disposals  of  holdings  In  their  capital  that  cause  holdings  to  exceed 
or  fall  below  one  of  the  thresholds  referred  to  In  paragraphs  1  and  2. 
They  shall  also,  at  least  once  a  year,  Inform  them  of  the  names  of 
shareholders  and  members  possessing  qualifying  holdings  and  the  sizes 
of  such  holdings  as  shown,  for  example,  by  the  Information  received at 
the  annual  general  meetings of shareholders and  members  or  as a  result 
of  compliance  with  the  regulations  relating  to  companies  listed  on 
stock exchanges. 
4.  Uember  States shal I  require  that, where  the  Influence exercised  by  the 
persons  referred  to  In  paragraph  1  Is  I lkely  to  operate  to  the 
detriment  of  the  prudent  and  sound  management  of  the  assurance 
undertaking,  the  competent  authorities of  the  home  Uember  State shall 
take  appropriate  measures  to  put  an  end  to  that  situation.  Such 
measures  may  consist,  for  example,  In  Injunctions,  sanctions  agai~st 
directors  and  managers,  or  the  suspension  of  the  exercise  of  the 
voting  rights  attaching  to  the  shares  held  by  the  shareholders  or 
members  In  question. - 61  -
Similar  measures  shall  apply  to  natural  or  legal  persons  falling  to 
comply  with  the  obligation  to  provide  prior  Information,  as  laid  down 
In  paragraph  1.  If  a  holding  Is  acquired  despite  the  opposition  of 
the  competent  author It les,  the  Member  States  sha II,  regard less  .. of  any 
other  sanctIons  to  be  adopted,  provIde  eIther  for  exerc lse  of  the 
cor respondIng  vot I  ng  r I  gh ts  to  be  suspended,  or  for  the  nu 1  I 1  t y  of 
votes cast or  for  the possibility of  their  annulment. 
Article  14a 
Article 13  of  the  First Directive  Is  replaced  by  the  following: 
"Article  13 
1.  Undertakings which,  In  accordance with Article 6  of  the first non-life 
insurance  coordination  Directive  and  of  this  Directive,  receive 
authorizations  permitting  them  to  carry  on  simultaneously  the 
activities  referred  to  In  the  Annex  to  the  first  non-life  Insurance 
coordination Directive and  those  listed  In  Article  1 of  this Directive 
shall  manage  each  activity separately  In  accordance with Article  14. 
2.  Where  an  undertaking  carrying  on  the  activities  referred  to  In  the 
Annex  to  the  first  non-1 lfe  Insurance  coordination  Directive  has 
financial,  commercial  or  administrative  I Inks  with  an  undertaking 
carrying  on  the activities covered  by  thl$  Directive,  the  supervisory 
authorities of  the  Member  States  In  whose  territory  the  head  offices 
of  those  undertakings  are  situated  shall  ensure  that  the  accounts  of 
the  undertakings  In  question  are  not  distorted  by  agreements  between 
these  undertakings  or  by  any  arrangement  which  could  affect  the 
apportionment  of  expenses  and  Income. 
3.  Subject  to paragraph  4;  undertakings which  at  the  time of notification 
of  this  Directive  carry  on  simultaneously  In  a  Member  State  both  of - 62  -
the  activities  referred  to  In  paragraph  1  may  continue  to  do  so  there 
provided  that  each  activity  Is  separately  managed  In  accordance  with 
Article 14. 
4.  Any  Member  State  may  require  undertakings  whose  head  offices  are 
establ lshed  In  Its  territory  to  cease,  within  a  period  to  be 
determined  by  the  Member  State  concerned,  the  simultaneous  pursuit  of 
activities  in  which  they  were  engaged  at  the  time  of  notification of 
this Directive." 
Article 14b 
Article  18  of  the  Second  Directive  Is  deleted  with  effect  from 
1  January  1996. 
Chapter  2 
Article 15 
Article 17  of  the  First Directive  Is  replaced  by  the  following: 
"Article  17 
1.  The  home  Member  State  shall  require  every  assurance  undertaking  to 
establIsh  sufficient  technical  provisions,  Including  mathematical 
provisions.  In  respect  of  Its entire business. 
The  amount  of  such  provisions  shall  be  determined  according  to  the 
following  principles: A. ( i) 
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The  amount  of  the.  mathematical  provisions  shall  be 
calculated by  a  sufficiently prudent  actuarial  valuation of 
all  future  liabilities  for  all  existing  policies, 
Including: 
all  guaranteed  benefits,  Including  guaranteed  surrender 
values; 
bonuses  which  have  already  been  guaranteed,  whether 
described  as  vested,  declared or  allotted; 
options  available  to  the  pol Icy-holder  under  the  terms  of 
the contract; 
expenses,  Including commissions; 
taking credit  for  future  premiums  due. 
(II)  The  use  of  a  retrospective method  Is  allowed,  If  It  can  be 
(II I) 
·shown  that  the  resulting  technical  provisions are  not  lower 
than  would  be  required  under  a  sufficiently  prudent 
prospectIve  ca I  cuI at I  on  or  If  a  prospectIve  method  cannot 
be  used  for  the  type of  policy  Involved. 
A prudent  valuation  Is  not  a  'best  estlmat~·  valuation,  but 
shall-Include  an  appropriate  margin  for  adverse  deviation 
of  the  relevant  factors. 
(lv)  The  valuation shal I  take  account  of  the method  of  valuation 
of  the  corresponding  assets,  depending  on  the  type  of 
policy,  and  the  extent  to  which  specific  assets  can  be 
Identified. 
(v)  Technical  provisions  shall  be  calculated  separately  for 
each  contract.  The  use  of  approprIate  approxImatIons  or 
generalizations  Is  allowed  however,  where  they  are  likely - 64 -
to  give  approximately  the  same  result  as  the  Individual 
calculations.  The  princ-Iple  of  separate  calculation  shall 
in  no  way  prevent  the  establishment  of  additional 
provisions  for  general  risks which  are  not  Individualized. 
(vi)  Where  the  surrender  value.  ~f  a  policy  If  guaranteed,  the 
I  amount  of  the  mathematical  provisions  for  the  policy  shall 
be  at  least  as great  as  that  value. 
B.  The  rate  of  interest  used  In  the  calculation  of  the 
technical  provisions shall  b~ chosen  prudently,  taking  into 
i 
account  the  currency  In  which  the  policy  is  denominated, 
and  having  regard  to  the  yield  on  the  corresponding 
existing  assets  and  to  the  yield which  It  Is  expected will 
be  obtained on  sums  to be  invested  In  the  future. 
c.  The  elements of  the statistical  basis and  the allowance  for 
expenses  used  In  the  calculation  of  the  technical 
provisions  shall  be  chosen  prudently,  having  regard  to  the 
State  .of  the  commitment,  the  type  of  pol Icy,  and  the 
administrative  costs  and  commissions  expected  to  be 
Incurred. 
( 
) 
D.  In  the  case of participating policies,  the  valuation method 
shall  take  Into  account,  either  Implicitly  or  explicitly, 
I 
future  bonuses  of  all  kinds',  In  a  manner  consistent  with 
the  other  assumptIons  on  future  exper fence  and  wl th  the 
current  method  of  distribution of  bonus.  Where  no  explicit 
allowance  Is  made  for  future  bonuses  a  technical  rate  of 
Interest  sha II  be  used  whIch.  Is  lower  than  the  rate  chosen 
according  to principle B by  an  appropriate amount. - 65  -
E.  Allowance  for  future  expenses  may  be  made  Implicitly.  for 
Instance  by  the use of  an  appropriate net  premium.  However 
the  overall  allowance.  Implicit  or  explicit.  shall  be  not 
less  than  a  prudent  estimate  of  the  relevant  future 
expenses. 
F.  The  method  of  calculation of  technical  provisions from  year 
to  year  shall  be  such  as  to  recognize  profit  In  an 
appropriate  way  over  the  duration of each  policy.  and  shall 
not  be  subject  to  discontinuities  arising  from  arbitrary 
changes  to  the method  or  the  bases of  calculation. 
2.  Assurance  undertakings  shal I  publish  the  bases  and  methods  used  In  the 
calculation  of  the  technical  provisions.  Including  provisions  for 
bonuses. 
3.  The  home  Member  State  shall  require  every  assurance  undertaking  to 
cover  the  technical  provisions  In  respect  of  Its  entire  business  by 
matching  assets.  in  accordance  with  Article  21.  In  respect  of 
business  written  In  the  Community.  these  assets  must  be  localized  on 
the  territory  of  the  Community.  The  home  Member  State  may.  however. 
permit  relaxations  In  the  rules on  the  localization of assets." 
Article 16 
Premiums  for  new  business  shall  be  sufficient.  on  reasonable  actuarial 
assumptions.  to  enab I  e  undertakings  to  meet  a II  theIr  commItments  havIng 
regard  to all  aspects of  their  financial  situation. - 66 -
Article 17 
Assets  representing  the  technical  provisions  shal I  be  Invested  having 
regard  to  the  kind  of  business  transacted,  and  the  nature  and  duration  of 
I 
the assets,  including possible future  variations  In  their yield and  value. 
Article 18 
1.  The  home  Member  State shall  allow :every  assurance undertaking  to cover 
.  I  the  technical  provisions only  from  amongst  the  following  categories of 
assets: 
(a)  debt  securities.  bonds  and  other  money  market  Instruments 
Issued  by  a  State· pr  local  authority;  loans  to  or 
I  guaranteed  by  a  State or  local  authority; 
(b)  debt  secur It les.  bonds  and  other  money  market  Instruments 
issued  by  undertakings;  secured  loans  to or  guaranteed  by 
undertakings; 
(c)  secured  loans  to  natura I  persons  other  than  those  II sted 
under  (h); 
(d)  transferable  shares  and  other  transferable  variable  yield 
participations; 
(e)  unIts  In  undertak lng.s  for  collectIve  Investments  In 
transferable securities and  other  Investment  pools; 
(f) 
(g) 
hedg 1  ng  1  nst ruments.  such. as opt Ions.  futures.· swaps; 
I 
land  and  bul I  dings; - 67  -
(h)  loans  guaranteed  by  mortgage  on  land,  buildings,  ships  or 
aircraft; 
(I)  cash  at  bank  and  In  hand,  deposits  with  credit 
Institutions; 
(J)  reinsurance  amounts  of  technical  provisions,  determined  In 
accordance  wl th  the  st lpul at Ions  of  the  under 1  y I  ng 
I 
reinsurance contracts; 
(k)  deposits with  and  debts owed  by  ceding undertakings; 
(I)  debts owed  by  policy-holders and  Intermediaries arising out 
of direct  and  relnsurance·operatlons,  up  to 30X  of  premiums 
' 
earned  In  the  financial  year; 
(m)  accrued  Interest  and  rent.and other  prepayments  and  accrued 
Income; 
i 
(n)  deferred acqulsltlpn costs; 
(o)  amounts  receivable as  a  result of  salvage and  subrogation; 
(p)  recognized  tax  recoveries; 
(q)  claims against  guarantee  funds; 
(r)  tangible fixed assets, other  than  land  and  buildings; 
(s)  reversionary  Interests; 
( t )  I  oans on  po I I  c I  es • - 68  -
2.  Notwithstanding  paragraph  1,  In  particular  cl"rcumstanees  and  at  the 
assurance  undertaking's  request,  the  home  Member  State  may,  on  the 
basis of  a  duly  motivated  decision,  allow  other  categories of  assets 
for  the  purpose  of  covering  technical  pr~vislons~  subject  to 
Article  17. 
Article  19 
1.  The  home  Member  State  shall  require  every  assurance  undertaking  to 
Invest  no  more  than: 
(a)  50%  of  the  total 
reinsurance,  In 
Article 18(1)(b); 
of  the  technical 
the  category  of 
provisions,  net  of 
assets  I lsted  In 
(b)  50%  of  the  total  of  the  technical  provisions,  net  of 
reinsurance,  In  the  categories  of  assets  listed  In 
Article 18(1)(g)  and  (h),  taken  together; 
(c)  80%  of  the  total  of  the  technical  provisions,  net  of 
reinsurance,  In  the  categories  of  assets  listed  In 
Article 18(1)(d),  (e)  and  (f),  taken  together,  of  which  no 
more  than  10%  shal I  comprise  the  category  of  assets  listed 
In  Article 18(1)(f)  or  unl lsted  transferable  shares  and 
other  transferable  variable  yield  participations  taken 
together; 
(d) 
The  home  Member  State may  waive  the  80%  limit,  on  condition 
that  the  10%  I imlt  laid  down  In  point  (g)  Is  reduced  to  5%. 
5%  of  the  total  of  the  technical 
reinsurance,  In  the  category  of 
Article 18(1)(c); 
provisions,  net  of 
assets  I isted  In - 69 -
(e)  10%  of  the  total  of  the  technical  provisions,  net  of 
reinsurance,  In  any  one  piece  of  land  or  buildings,  or  a 
number  of  pieces of  such  buildings; 
(f)  10%  of  the  total  of  the  technical  provisions,  net  of 
reinsurance·,  In  any  one  loan  guaranteed  by  a  mortgage  on 
land,  bul ldlngs,  ships or  aircraft; 
(g)  10%  of  the  total  of  the  technical  provisions,  net  of 
reinsurance,  taken  together  In  transferable  shares,  other 
transferable  variable  yield  participations,  debentures  and 
other  bonds  of  any  one  undertakIng  and  loans  to  any  one 
undertaking. 
2.  Member  States  shall  not  require  assurance  undertakings  to  Invest  In 
particular  categories  of  assets  or  to  localize  their  assets  In  a 
particular  Member  State. 
3.  Notwithstanding  paragraph  1,  In  particular  circumstances  and  at  the 
assurance  undertaking's  request,  the  home  Member  State  may,  on  the 
basis of  a  duly motivated decision,  allow exceptions  to  the  rules  laid 
down  In  points  (a)  to  (g)  of  paragraph  1  of  this  Article,  subject  to 
Article 17. 
Article  20 
At  the  request  of,  and  upon  proof  being  shown  by,  the  assurance 
undertaking,  the  home  Member  State  may  allow  any  hidden  reserves  resulting 
from  the  undervaluation  of  assets  as  cover  for  technical  provisions  In  so 
far  as  those  hidden  reserves are  not  of  an  exceptional  nature. 
If  hidden  reserves  are  recognized  as  cover  for  technical  provisions,  an 
adequate  amount  of  latent  taxes  and  selling expenses  shall  be  deducted. - 70 -
Article  21 
For  the  purposes  of  Article 17(3)  and  Article  28  of  the  First  Directive, 
Member  States  shall  comply  with  Annex  1  to  this  Directive  as  regards  the 
matching  rules. 
Article 22 
Article 18(1)  of  the  First  Directive  Is  replaced  by  the  following: 
"1.  the  assets  of  the  undertaking  free  of  any  foreseeable  liabilities, 
less  any  Intangible  Items.  In  particular  the  following  shall  be 
·considered: 
the  paid-up  share  capital  or,  In  the  case  of  a  mutual  concern,  the 
effective  fund; 
one-half  of  the  share  capital  or  the  fund  which  Is  not  yet  paid-up, 
once  the  paid-up  part  reaches  25%  of  this capital  or  fund; 
reserves  (statutory  reserves  and  free  reserves)  not  corresponding  to 
underwriting  liabilities; 
any  carry-forward of  profits; 
sut;>ord I  nated  loan  capIta I.  up  to  an  overriding  limIt  of  25%  of  the 
margin,  If  the  following criteria are met: 
there must  be  a  binding  agreement  by  which,  In  the event of 
bankruptcy or  I lquldation of  the  assurance undertaking,  the 
subordinated  loan  capital  ranks  after  the  claims  of  all 
other  creditors  and  Is  not  to  be  repaid  until  all  other 
debts outstanding at  that  time  have  been  settled; - 71  -
only  fully  paid-up  funds  may  be  taken  Into  account; 
the original  maturity must  be  of at  least  five years,  after 
which  the  subordinated  loan  capital  may  be  repaid;  If  Its 
maturity  Is  not  fixed,  It  shall  be  repayable  only  subject 
to  five years'  notice  unless  It  Is  no  longer  considered  as 
own  funds  or  unless  the  prior  consent  of  the  home 
Member  State  Is  specifically  required  for  early  repayment. 
The  home  Member  State  may  grant  permission  for  the  early 
repayment  of  such  loans  provided  the  request  Is  made  on  the 
Initiative of  the  Issuer  and  the  solvency  of  the  assurance 
undertaking  in  Question  Is  not  affected; 
the  extent  to  which  subordlnat~d  loan  capital  may  rank  as 
own  funds  must  be  gradually  reduced  during  at  least  the 
last  five  years before  the agreed  repayment  date; 
the  I  oan  agreement  must  not  Inc I  ude  any  c I  ause  provIdIng 
that  In  specified  circumstances,  other  than  the  winding-up 
of  the  assurance  undertaking,  the  debt  will  become 
repayable  before  the  agreed  repayment  date." 
Article 23 
Article  21  of  the First Directive  Is  replaced  by  the  following: 
"Article 21 
1.  Member  States  shall  not  prescribe  any  rules  as  to  the  choice  of  the 
assets  In  excess  of  those  representing  the  technical  provisions 
referred  to  In  Article 17. - 72  -
2.  Subject  to  Article 17(3),  Article 24(1),  (3)  and  (5)  and  the  second 
subparagraph  of  Article 26(1),  Member  States  shall  not  restrain  the 
free  disposal  of  the  assets,  whether  movable  or  Immovable  property, 
forming  part of  the assets of  autHorized businesses. 
3.  ThIs  Art I  c I  e  sha II  not  prec I  ude  any  measures  whIch  Member  States, 
while safeguarding  the  Interests of  the  lives assured,  are entitled to 
i  take  as  owners.  members  or  associates  of  the  undertakings  In 
I 
question." 
I 
I 
i 
l 
Chacter  3 
I  Article  24 
The  Member  State of  the commitment  shall  not  prevent  the policy-holder  from 
concluding  a  contract  conforming  with 
1the  rules  of  the  home  Uember  State, 
j 
as  I  ong  as  It  does  not  conf I I  ct  wIth  I  ega I  provIsIons  protect I  ng  the 
general  good  In  the Member  State o.f  the commitment. 
Article 25 
Member  States shall  not  lay  down  provl~lons requiring  the  prior  approval  or 
systematIc  notifIcation  of  genera I  and  spec Ia I  policy  condl t Ions,  the. 
technical  bases  used  Inter  alia  for  calculat lng  scales  of  premiums  and 
technical  provisions.  and  forms  and  other  printed  documents  which  an 
assurance undertaking  Intends  to use  In  Its dealings with  policy-holders. - 73  -
They  may  require  only  non-systematic  notification of  those  conditions  and 
other  documents  for  the  purpose  of  verifying  compliance  with  laws, 
regu I  at Ions  and  adm In I  stratI  ve  provIsIons  In  respect  of  assurance 
contracts,  and  this  requirement  may  not  constitute a  prior condition for  an 
undertaking  to  be  able  to carry on  Its activities. 
Article  26 
In  the  first  subparagraph  of  Article 15(1)  of  the  Second  Directive  the 
words  "In one  of  the  cases  referred  to  In  Title  Ill" are deleted. 
Article  27 
1.  Before  any  commitment  Is  finalised,  the  policy-holder  shal I  receive at 
least  the  Information  listed  In  point  A of  Annex  2. 
2.  The  policy-holder  shall  be  kept  Informed  throughout  the  term  of  the 
contract of  any  change  concerning  the  Information  I lsted  In  point  B of 
Annex  2. 
3.  The  Member  State of  the  commitment  may  require  assuran~e undertakings 
to  furnish  Information  In  addition  to  that  listed  In  Annex  2  only  If 
It  Is  Indispensable  to  a  proper  understanding  by  the  policy-holder  of 
the essential  elements of  the  commitment. - 74 -
TITLE  IV 
Provisions  relating  to  freedom  of establ lshment 
and  freedom  to provide services 
I 
i 
Article 28 
I 
I 
Article 10  of  the  First Directive  is replaced  by  the  following: 
"Article 10 
1.  An  assurance  undertaking  wishing  to  establish  a  branch  In  another 
Member  State  shall  notify  the  competent  authorities  of  Its  home 
Member  State. 
2.  Member  States  shall  require  every  assurance  undertaking  wishing  to 
establish  a  branch  In  another  Member  State  to  provide  the  following 
information  when  effecting  the  notifLcatlon  referred  to  in 
. paragraph  1: 
(a)  the Member  State  in  whose  territory  it  plans  to establish a 
branch; 
(b)  a  scheme  of  operations setting ·out  Inter  alia  the  types  of 
business  envlsaged  and  the  structural  organization  of  the 
branch; 
(c)  the  address  In  the  Meniber  State  of  the  branch  from  which 
documents  may.  be  obtained; - 75  -
(d)  the  name  of  the  person  responsible  for  the  management  of 
the  branch  and  possess lng  suff I  c lent  powers  to  bind  the 
undertaking  in  relation  to  third parties  and  to  represent 
It  In  relations  with  the  authorities  and  courts  of  the 
Member  State of  the branch. 
With  regard  to  Lloyd's,  in  the  event  of  any  I itigation  in 
the  Member  State of  the  branch  resulting  from  underwritten 
commItments,  the·  II ves  assured  must  not  be  more 
unfavourably  treated  than  if  the  I itigation  had  been 
brought  agaInst  busInesses  of  a  more  convent I  ona I  type. 
The  authorized  agent  must,  therefore,  possess  sufficient 
powers  to  enable  proceedings  to  be  Instituted  against  him 
and  must  In  that  capacity  be  able  to  bind  the  Lloyd's 
underwriters  concerned. 
3.  Unless  the  competent  authorities of  the  home  Member  State  have  reason 
to doubt  the adequacy  of  the administrative structure or  the  financial 
situation  of  the  assurance  undertaking,  taking  Into  account  the 
activities envisaged,  they  shall  within  three months  of  receipt of  the 
Information  referred to  In  paragraph  2  communicate  that  Information  to 
the  competent  authorities of  the  Member  State of  the  branch  and  shall 
Inform  the undertaking concerned  accordingly. 
The  home  Member  State competent  authorities shall  also communicate  the 
amount  of  the  guarantee  fund  and  solvency  margin  of  the  assurance 
undertaking.  calculated  In  accordance with Articles  19  and  20. 
Where  the  competent  author It les  of  the  home  Member  State  refuse  to 
communicate  the  Information  referred  to  in  paragraph  2  to  the 
competent  author It  les  of  the  Member  State  of  the  branch,  they  sha II 
give  reasons  for  their  refusal  to  the  undertaking  concerned  within 
three months  of  receipt  of  all  the  Information.  That  refusal  or 
failure  to reply shall  be  subject  to a  right  to  apply  to  the  courts  in 
the  home  Member  State. - 76 -
4.  Before  the  branch  of  an  assurance  undertaking  commences  Its 
activities,  the  competent  authorities  of  the  Member  State  of  the 
branch  shal I,  within  two  months  of  receiving  the  Information mentioned 
In  paragraph  3,  If  necessary  Indicate  the  conditions  under  which,  In 
the  Interest  of  the  general  good,  those  activities must  be  carried on 
In  the Member  State of  the  branch. 
5.  On  receipt  of  a  communication  from  the  competent  authorities  of  the 
Member  State of  the  branch,  or,  If  no  communication  Is  received  from 
them,  on  expiry of  the  period provided  for  In  paragraph  4,  the  branch 
may  be  established and  commence  Its activities. 
6.  In  the  event  of  a  change  In  any  of  the  particulars  communicated 
pursuant  to paragraph  2(b),  (c)  or  (d),  an  assurance undertaking shall 
give  written notice of  the  change  to  the  competent  authorities of  the 
home  Member  State  and  Member  State  of  the  branch  at  least  one  month 
before  making  the  change  so as  to  enable  the  competent  authorities of 
the  home  Member  State  to  take  a  decision  pursuant  to  paragraph  3  and 
the  competent  authorities of  the  Member  State of  the  branch  to  take  a 
decision on  the  change  pursuant  to paragraph  4.M 
Article  29 
Article  11  of  the  First Directive  Is  deleted. 
Article 30 
Article 11  of  the Second  Directive  Is  replaced  by  the  following: - 77  -
"Article  11 
Any  undertaking  intending  to carry on  business  for  the first  time  by  way  of 
freedom  to provide services shall  first  Inform  the  competent  authorities of 
the  home  Member  State.  Indicating  the  Member  State or  Member  States within 
the  territory of which  It  contemplates providing services and  the  nature of 
the  commitments  It  proposes  to cover." 
Article 31 
Article 14  of  the  Second  Directive  Is  replaced  by  the  following: 
"Article 14 
1.  The  competent  authorities of  the  home  Member  State  shall  communicate, 
within  one  month  of  the  notification  provided  for  In  Article 11,  to 
the  Member  State  or  Member  States  wl thIn  the  terr 1  tory  of  wh 1  ch  the 
undertaking  Intends  to carry on  business  by  way  of  freedom  to  provide 
services: 
(a)  the  amount  of  the  solvency  margin  calculated  In  accordance 
with  Articles 19  and  20  of  the  First Directive; 
(b)  the  classes  which  the  undertaking  has  been  authorized  to 
transact; 
(C)  the  nature 
proposes  to 
services. 
of  the  commitments  which  the  undertaking 
cover  In  the  Member  State  of  provision  of 
At  the  same  time,  they  shall  Inform  the  undertaking  concerned 
accordingly. - 78 -
2.  Where  the  competent  author It les  of  the  home  Member  State  do  not 
communicate  the  information  referred  to· In  paragraph  1  within  the 
period  laid down,  they  shal I  give  the  reasons  for  their  refusal  to  the 
undertaking  within  that  same  period.  The  refusal  shall  be  subject  to· 
a  right  to apply  to  the courts  In  the  home  Member  State. 
3.  The  undertaking  may  commence  activities  as  from  the  certified date on 
which  It  Is  Informed  of  the  communication  provided  for  In  the  first 
subparagraph of  paragraph  1." 
Article  32 
Article  17  of  the  Second  Directive  Is  replaced  by  the  following: 
"Article  17 
Any  amendment  which  the  undertaking  Intends  to  make  to  the  Information 
referred  to  In  Article  11  shall  be  subject  to  the procedure  provided  for  In 
Articles  11  and  14." 
Article  33 
Articles 10,  12,  13,  16,. 22  and  24  of  the  Second  Directive are deleted. 
Article 34 
1.  Article 19  of  the  Second  Directive  Is deleted. - 79  -
2.  Member  States of  the  branch  or  of  provision of  services shall  not  lay 
down  provisions  reQuiring  the  prior  approval  or  systematic 
notification  of  general  and  special  policy  conditions,  the  technical 
bases used  Inter  alia  for  calculating scales of  premiums  and  technical 
provisions,  and  forms  and  other  printed documents  which  an  undertaking 
Intends  to  use.  For  the  purpose  of  verifying  compliance  with  their 
national  provisions,  they  shall  reQuire  of  any  undertaking  wishing  to 
carry  on  assurance  business  In  their  territory,  whether  by  way  of 
freedom  of  establishment  or  by  way  of  freedom  to  provide  services, 
only  non-systematic notification of  the conditions  It  proposes  to use, 
although  this  reQuirement  may  not  constitute a  prior  condition  for  an 
undertaking  to carry on  Its activities. 
Article 35 
1.  Article  20  of  the  Second  Directive  Is  deleted. 
2.  Any  undertaking  carrying  on  business  by  way  of  freedom  of 
establishment  or  freedom  to  provide  services  shall  submit  to  the 
competent  authorities of  the  Member  State  of  the  branch  and/or  of  the 
Member·  State  of  provision  of  services  all  documents  reQuested  of  It 
for  the  purposes  of  this Article  In  so  far  as  undertakings  whose  head 
office  Is  In  those  Member  States are also obliged  to do  so. 
3.  If  the  competent  authorities  of  a  Member  State  establish  that  an 
undertaking  with  a  branch  or  providing  services  In  Its  territory  Is 
not  complying  with  the  legal  provisions  applicable  to  It  In  that 
State,  they  shall  reQuire  the  undertaking  concerned  to  put  an  end  to 
the  Irregular  situation. - 80 -
4.  If  the  undertaking  In  question  falls  to  take  the  necessary  steps,  the 
competent  authorities  of  the  Member  State  concerned  shall  Inform  the 
competent  authorities.  of  the  home.  Member  State  accordingly.  The 
latter  authorities  shall,  at  the  earliest  oppor.tunlty,  take  all 
appropriate  measures  to  ensure  that  the  undertaking  concerned  puts  an 
end  to  that  Irregular  situation.  The  nature  of  those  measures  shal I 
be  communicated  to  the  competent  authorities  of  the  Member  State 
concerned: 
5.  If,  despite  the  measures  taken  by  the  home  Member  State  or  because 
such  measures  prove  Inadequate  or  are  lacking  In  that  State~  the 
undertaking persists  In  violating the  legal  provisions  In  force  In  the 
·Member  State  concerned,  the  latter  may,  after  Informing  the  competent 
authorities  of  the  home  Member  State,  take  appropriate  measures  to 
prevent  or  punish  further  Irregularities.  Including,  l.n  so  far  'as  Is 
strictly  necessary,  the  prevention  of  the  further  conclusion  of  new 
assurance  contracts  by  that  undertaking  In  Its  territory. 
Member  States shall  ensure  that  In  their  territories  It  Is possible  to 
serve  the  legal  documents  necessary  for  these  measures  on  assurance 
undertakings. 
6.  Paragraphs  2  to  5  shall  not  affect  the  power  of  the  Member  States 
concerned  to  take  - In  the  case  of  urgency  - appropriate  measures  to 
prevent  or  punish  Irregularities  committed  within  their  territories. 
I 
This  shal I  include  the  posslbl llty  of  preventing  assurance 
undertakings  from  continuing  to  conclude  new  assurance  contracts 
within their  territories.  I 
I 
I 
7.  If  the  undertaking  which  has  committed  the  Irregularity  has  an 
I 
establishment or  possesses  propert~  In  the Member  State concerned,  the 
I 
competent  authorities  of  the  latt~r  may,  In  accordance  with  national 
legislation,  apply  the  administrative  penalties  prescribed  for  that 
offence  by  way  of  enforcement  against  that  establishment  or  property. 
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8.  Any  measure  adopted  pursuant  to  paragraphs  4  to  7  Involving  penalties 
or  restrictions  on  the  carrying-on  of  assurance  business  must  be 
I  .  properly  justified  and  commu~lcated  to  the  undertaking  concerned. 
Provision  shall  be  made  for  alright  to  apply  In  respect  of  any  such 
I  measure  to  the  courts  In  the Member  State  In  which  It  was  adopted. 
i 
9.  Every  two  years  the  Commission  shall  submit  to  the  Council  a  report 
summarIzIng  the  number  and  type  of  cases  In  whIch,  In  each 
Member  State,  decisions  refusing  authorization  have  been  communicated 
under  Article  28  or· measures  have  been  taken  under  paragraph  4. 
Member  States shall  cooperate with  the Commission  by  providing  It  with 
the  information  required  for  the  report. 
Article  36 
Nothing  In  this  Directive  shall  prevent  assurance  undertakings  with  head 
offices  In  other  Member  States  from  advertising  their  services  through  all 
available  means  of  communi cat ion  In  the  Member  State  of  the  branch  or 
Member  State  of  provision  of  services,  subject  to  any  rules  governing  the 
form  and  content  of  such  advertising adopted  In  the  Interest .of  the general 
good. 
Article  37 
1.  Article 21  of  the Second  Directive  Is deleted. 
2.  In  the  event  of  an  assurance  undertaking  being  wound  up,  commitments 
ar 1  s 1  ng  from  contracts  underwrItten  through  a  branch  or  by  way  of 
freedom  to  provide  services  shall  be  met  In  the  same  way  as  those 
arising  from  that  undertaking's  other  assurance  contracts,  without 
I  distinction  of  national lty  a~  far  as  the  I lves  assured  and  the 
beneficiaries are concerned. - 82  -
Article  38 
1.  Article  23  of  the  Second  Directive  Is  deleted. 
2.  Every  assurance  undertaking  shall  Inform  the  supervisory  authority of 
Its  home  ~ember State.  separately  In  respect  of operations effected by 
way  of  freedom  of  establishment  and  In  respect  of  those  effected  by 
way  of  freedom  to  provide  servlc~s.  of  the  amount  of  the  premiums, 
without  deduction  of  reinsurance,  receivable  by  Uember  State  and  by 
each  of  classes 
Directive. 
to  VI.  as  defined  In  the  Annex  to  the  First 
The  supervisory  authority of  the  home  Uember  State shall  forward  this 
Information  to  the  supervisory  authorities  of  each  of  the 
Uember  States concerned which  so  request. 
Article  39 
i 
1.  Article  25  of  the Second  Directive  is deleted. 
I 
2.  Without  prejudice  to  any  subsequent  harmonization.  every  assurance 
contract  shal I  be  subject  exclusively  to  the  Indirect  taxes  and 
paraflscal  charges  on  assurance  premiums  In  the  Uember  State  of  the 
commitment  within  the meaning  of Article 2(e)  of  the Second  Directive, 
and  also,  with  regard  to Spain,  to  the  surcharges  legally established 
in  favour  of  the  Spanish  "Consorcio  de  Compensacl6n  de  Seguros"  for 
the  fulfilment  of  Its functions  relating  to the compensation of  losses 
arising  from  extraordinary events occurring  In  that  ~ember State. 
The.  law  appl lcable  to  the  contract
1  pursuant  to Article 4 of  the  Second 
Directive shall  not  affe.ct  the  flsfal  arrangements  applicable. 
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Each  Member  State  shall,  subject  to  future  harmonlzat ion,  apply  to 
those  undertakings  which·  carry  on  business  In  Its  territory,  Its  own 
national  provisions  for  measures  to  ensure  the  collection of  Indirect 
taxes  and  paraflscal  charges  referred to  In  the first subparagraph. 
TITLE  V 
Final  provisions 
Article 40 
1.  The  technical  adjustments  to  be  made  to  the  First  and  Second 
Directives  and  to  this  Directive  In  the  following  areas  shall  be 
adopted  In  accordance  with  the  procedure  laid  down  In  Article  ...  of 
Councl I  Directive ...  (Committee  on  Insurance): 
amendments  to  the  list  set  out  In  the  Annex  to  the  First 
Directive,  or  adaptation  of  the  terminology .used  In  that 
list  to take  account  of  developments  on  assurance markets; 
clarification of  the  Items  constituting the  solvency margin 
listed  In  Article  18  of  the  First Directive  to  take  account 
of  the  creation of  new  financial  Instruments; 
alteration  of  the  minimum  guarantee  fund  provided  for  In 
Article 20{2)  of  the  First  Directive  to  take  account  of 
developments  In  the  economic  and  financial  field; 
amendments  to  the  Jist of  admissible assets which  may  cover 
the  technical  provisions,  set  out  In  Article 18  of  this 
Directive,  and  of  the  rules on  the spreading of  Investments 
laid  down  In  Article  19  of  this Directive; ·._, 
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changes  to  the  exceptions  to  the  matching  principle, 
provided  for  In  Annex  1  to  this  Directive,  to  take  account 
of  the  development  of  new  currency  hedging  Instruments  or 
progress  towards  economic  and  monetary  union; 
clarification of  the  definitions  In  order  to ensure uniform 
application of  the  First  and  Second  Directives  and  of  this 
Directive  throughout  the Community; 
consol !dation of  the  First  and  Second  Directives,  and  this 
Directive. 
ArtIcle  41 
1.  Branches  which  have  commenced  their activities,  In  accordance with  the 
provisions  In  force  In  their  Member  State of  establishment,  before  the 
entry  Into  force  of  the  provisions  adopted  In  Implementation  of  this 
Directive shal I  be  presumed  to  have  been  subject  to  the procedure  laid 
down  In  Article  10(1)  to  (5)  of  the  First  Directive.  They  shall  be 
governed,  from  the  date of  that  entry  Into  force,  by  Articles 17,  23a, 
24  and  26  of  the  First Directive and  by  Article  35  of  this Directive. 
2.  Art lcles 30  and  31  shall  not  affect  r lghts  acquired  by  assurance 
undertakings  transacting  business  by  way  of  freedom  to  provide 
services  before  the  entry  Into  force  of  the  provisions  adopted  In 
,. 
Implementation of  this Directive. 
Article 42 
The  following Article  Is  Inserted  In  the  First Directive: 
"Article 31a - 85  -
1.  Each  Member  State  shall,  under  the  conditions  laid  down  by  national 
law,  authorize  agencies  and  branches  set  up  In  Its  territory  and 
referred  to  In  this Title  to  transfer  all  or  part  of  their  portfolios 
of  contracts  to  an  accepting  office establ lshed  In  the  community,  If 
the  supervisory  authorities  of  the  Member  State  of  the  accepting 
office certify that  the  latter  possesses  the  necessary  solvency margin 
after  taking  the  transfer  Into  account. 
2.  A  transfer  authorized  In  accordance  with  paragraph  1  shal I  be 
pub II shed,  under  the  condItIons  I  a ld  down  by  nat lona I  I  aw,  In  the 
Member  State of  the  commitment.  Such  transfer  shal I  be  automatically 
valid  against  the  policy-holders,  the  lives  assured  and  any  other 
person  having  rights  and  obligations  arising  out  of  the  contracts 
transferred. 
This  provision  shall  not  affect  the  right  of  Member  States  to  provide 
policy-holders  with  the  option  of  cancelling  the  contract  within  a 
given period after  the  transfer." 
Article 43 
Member  States shall  ensure  that  decisions  taken  In  respect  of  an  assurance 
undertaking  In  pursuance of  laws,  regulations  and  administrative provisions 
adopted  In  accordance  with  this  Directive  may  be  subject  to  the  right  to 
apply  to  the courts. 
Article 44 
Member  States  shal I  bring  Into  force  the  laws,  regulations  and 
administrative provisions necessary  to comply  with  this Directive not  later 
than  ...  They  shal I  forthwith  Inform  the Commission  thereof. 
When  Member  States  adopt  these  provisions,  these  shall  contain  a  reference 
to this  Directive or  shal I  be  accompanied  by  such  reference  at  the  time  of 
their  official  publication.  The  procedure  for  such  reference  shall  be 
adopted  by  Member  States. - 86  -
Article  45 
Upon  notification of  this Directive,  Member  States shall  communicate  to the 
Commission  the  texts  of  the  main  laws,  regulations  or  administrative 
provisions which  they  adopt  In  the  field covered  by  this Directive. 
·Article 46 
This  Directive  Is  addressed  to the  Member  States. 
Done  at  Brussels,  For  the Counc I I 
The  President - 87  -
ANNEX  1 
MATCHING  RULES 
The  currency  in  which  the  assurer's  commitments  are  payable  shal 1  be 
determined  In  accordance with  the  following  rules: 
1.  Where  the  cover  provided  by  a  contract  is  expressed  In  terms  of  a 
particular  currency,  the  assurer's  commitments  are  considered  to  be 
payable  in  that  currency. 
2.  Where  the  cover  provided  by  a  contract  Is  directly  linked  to  the  value 
of  units  In  a  UCITS  or  some  other  reference  value,  the  technical 
provisions must  be  represented  by  directly equivalent  assets. 
3.  Member  States  may  authorize  undertakings  not  to  cover  their  technical 
provisions,  including  their  mathematical  provisions,  by  matching 
assets  If  application  of  the  above  procedures  would  result  in  the 
undertaking  being  obi lged,  In  order  to  comply  with  the  matching 
principle,  to  hold  assets  in  a  currency  amounting  to  not  more  than  7% 
of  the assets existing  In  other  currencies. 
4.  Member  States  may  choose  not  to  require  undertakings  to  apply  the 
matching  principle  where  commitments  are  payable  in  a  currency  other 
than  the  currency  of  one  of  the  CommunIty  Member  States,  If 
Investments  in  that  currency are  regulated,  if  the  currency  Is  subject 
to  transfer  restrictions  or  if,  for  simi Jar  reasons,  It  Is  not 
suitable  for  covering  technical  provisions. 
5.  Undertakings  are  authorized  not  to  hold  matching  assets  to  cover  an 
amount  not  exceeding  20%  of  their  commitments  In  a  particular 
currency. - 88  -
However,  total  assets  in  all  currencies  combined  must  be  at  least 
equal  to  total  commitments  In  all  currencies  combined. 
6.  Each  Member  State  may  provide  that,  whenever  under  the  preceding 
procedures  a  commitment  has  to  be  covered  by  assets  expressed  In  the 
currency  of  a  Member  State,  this  requirement  shall  also  be  considered 
to be  satisfied when  the  assets are expressed  In  ecus. - 89 -
ANNEX  2 
Information  for  pol Icy-holders 
The  policy-holder  must  be  Informed  of  the  following  Information  before 
final Ising  the  contract  (A),  or  during  the  term  of  the  contract  (B).  The 
Information must  be  provided  In  a  clear  and  accurate manner,  In  writing,  and  In 
the official  language  of  the Member  State of  the commitment: 
A.  Before  final Ising  the contract 
Information  about  the 
assurance  company 
a.l  The  name  of  the company  and 
Its  legal  form 
a.2  The  name  of  the Member  State 
In  which  the  head  office,  and 
where  appropriate  the  agency 
or  branch  which  Issues  the 
policy,  Is situated 
a.3  The  address of  the  head  office, 
and  where  appropriate of  the 
lnform~tion about  the 
assurance policy 
a.4  Definition of  each  benefit 
and  each  op~lon 
a.5  ·Term  of  the policy 
a.S  Means  of  terminating  the 
contract 
a.7  Means  of  payment  of 
premiums 
agency  or  branch  which  Issues  a.S  Means  of  calculation and 
1  distribution of profit 
participation 
the  policY 
a.9  Indications  of  surrender  and 
paid-up  values,  and  the  extent  to 
which  they  are guaranteed 
a.10  Information  on  the  premiums  for 
each  benefit,  both  main  benefits 
and  supplementary  benefits 
a.11  For  unlt-1 Inked  policies, 
definition  of  the  units  to  which 
the benefits are  I Inked 
a.12  Indication  of  the  nature  of  the 
underlying  assets  for  unit-1 Inked 
policies B.  During  the  term  of  the contract 
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a. 13  App II cat I  on  of  the  coo II ng-off 
per lod 
a.14  Indication  of  the  tax  arrangements 
applicable to  the  policy 
a.15  The  address  of  the  body  or  bodies 
In  the  Member  State  of  the 
commitment  to  which  any  complaints 
of  policyholders.  lives  assured  or 
beneficiaries  of  the  contract 
should  be  addressed 
In  addition  to  the  policy  conditions;  both  general  and  specific.  the 
;J  policy-holder  must  receive  the  following  Information  throughout  the  term  of  the 
contract. 
Information  about  the 
assurance company 
Information  about  the 
assurance policy 
b.1  Any  change  In  the  name  of  the  b.2  All  the  Information  listed 
company.  Its  legal  form  or 
the  address of  Its head  office. 
and  where  appropriate of  the 
agency  or  branch  which  Issues 
the  policy 
• 
•  • 
In  points a.4 to a.13.of A  In 
the event of  a  change  In  the 
po I I  cy  cond I  t Ions  or 
amendment  of  the  law 
applicable  to the  policy 
The  detailed appllcat ion  O·f  the above  requirements  Is  to be  determined  according 
to the  law  of  the Member  State of  the  commitment. - 91  -
FICHE  FINANCIERE 
(delai  de  consultation  requls  pour  Ia  DG  XIX  10  jours ouvrables) 
I  VOLET  1  IMPLICATIONS  FINANCIERES 
1 .  IntI tu I  e  de  I 'a.ct I  on 
Prop.  de  directive du  Consel I  :  3eme  directive  de  coordination  dans 
le  domalne  de  !'assurance dlrecte sur  Ia  vie. 
2.  Llgnes  budgetalres concernees  :  credits de  fonctlonnement 
3.  Base  I  ega le  :  Art.  57  para  2  et.  66  du  Tra I te  CEE 
4.  Description  de  !'action 
5. 
6. 
4.1.  ObJectlfs speclflques de  l'actlon  acte  leglslatlf 
4.2.  Duree  :  pas  d'appl lcatlon 
4.3.  Population vlsee par  l'actlon: autorltes dans  les  E.M. 
Classification de  Ia  depense ou  des  recettes 
5.1. 
5.2. 
5.3. 
Reponse 
Nature 
6.1. 
6.2. 
6.3. 
6.4. 
6.5. 
6.6. 
·Reponse 
DO/DNO 
CD/CND 
Types  de  recettes vI sees 
pas  d · app I I  cat I  on 
de  Ia  depense ou  des  recettes 
Subvention a 100  X 
Subvention pour  co-flnancement  avec d'autres sources  du 
secteur  public et/ou prlve 
Bonification d'lnter6t 
Aut res 
En  cas  de  reusslte economlque  de  l'actlon.  un  remboursement 
partie!  ou total  de  l'apport  financier  communautalre est-
11  prevu ? 
L'actlon proposee  lmpllque-t-elle une  modification du 
nlveau des recettes? Sl  oul.  de  quelle nature est  Ia 
modification et quel  type de  recettes est vise? 
pas  d'appllcatlon 
7.  Incidence  flnanclere  sur  les credits d'lnterventlon (partie B du 
budget)· 
7.1.  lndlquez  le mode  de  calcul  du  coQt  total  de  l'actlon 
7.2.  lndlquez  Ia  part  du  •mini-budget•  dans  le  coQt  total  de 
l'actlon.  expllcltez  le mode  de  calcul. 
7.3.  Echeancler  lndlcatlf des credits d'engagement et de 
paiement 
Reponse  :pas d'appllcatlon 
8.  Quelles sont  les d·lsposltlons antl-fral,.lde  prevues dans  Ia 
proposition d'actlon ? 
Reponse  :  pas  d'appl lcatlon - 92  -
VOLET  2  DEPENSES  ADUINISTRATIVES 
(partie A du  budget) 
(Voleta transmettre a Ia  DG  IX  pour  avis;  celle-cl  le  transmet  ensulte 
a Ia  DG  XIX) 
1.  L'actlon prorposee  lmpllque-t-elle une  augmentation  du  nombre 
d'effectlfs de  Ia  Commission? Sl  out.  de  comblen? 
Non. 
2.  lndlquez  le montant  des  depenses  de  fonctlonnement  et  de  personnel 
genereres  Ia  proposition d'actlon.  Expllcltez  le mode  de  calcul. 
Pas  d'appl lcatlon - 93  -
VOLET  3  ELEUENTS  D'ANALYSE  COUT-EFFICACITE 
1.  ObJectlfs et coherence avec  Ia  programmatlon  flnanclere 
1.1.  ObJectlfs speclfiQues de  l'actlon proposee.  11  dolt  &tre 
Quant If I  e  dans  I  a  msu're  du  J)OSS I  b I  e  et presents pour 
chacune  des  annees concernees s'll s•aglt d'une action 
pI ur I  annue I I  e. 
Reponse  :  acte  leglslatlf comportant  harmonisation  des  legislations 
1.2.  L'actlon est-elle prevue  dans  Ia  programmatlon  flnanclere 
de  Ia  DG  pour  les annees concernees  ? 
Reponse  :  pas  d'appllcatlon 
1.3.  lndiQuez a Quel  obJectlf plus general  deflnl  dans  Ia 
programmatlon  flnanclere de  Ia  DG  correspond  l'obJectlf de 
I· act I  on  proposee  · 
Reponse  :  programme  de  travail  leglslatlf  de  Ia  DG  XV 
2.  Justification de  l'actlon 
2.1.  Justification de  l'actlon cholsle par  rapport  i  une 
alternative QUI  permettralt d'attelndre  les m&mes 
objectlfs.  La  Justification dolt se baser  notamment  sur 
trois crlteres 
a)  coOt 
b) effets derives  (Impact  au-dela des obJectlfs 
speclfiQues) 
c) effet multlpllcateur  (capaclte de  mobilisation d'autres 
sources de  flnancement 
Reponse  :  pas  d'appl !cation;  proposition  falte  dans  le  cadre  du 
droit  d'lnlttatlve de  Ia  Commission  en  matiere  legislative. 
3.  SUivl  et evaluation de  l'actlon 
3.1.  lndlcateurs de  performance selectlonnes 
3.2.  Uodalltes et perlodlclte de  !'evaluation prevues 
3.3.  Prlnclpaux  facteurs d'lncertltude pouvant  affecter  les 
resultats speclfiQues de  l'actlon 
Reponse  pas d'appllcatlon - 94  -
mB IMPN::l' or mB P1(llOOAL Cli BJSINBSS 
with ~a.J refereiXJe to small am ma:!ium-sizEd enterprises (SME9)  , 
Title of proposal.:  PropOsaJ.  for a  'lb1rd CblD:l1l D1rective an tbe 
. ooordimtian of laws,  regulaticms am 
admin1strative provisicms rela.~ to direct life 
assura.IXJe  8D1  amerx11~ D1rectives 79/2137/"'!'.F!; ani 
Q0/619/~ 
Beferecoe JlmDber  (~):  CXJ{(91) 
1. 'l'aldrg aoownt of tbe pri.Jxdple of Sllts'd1a;r1ty. Why is Q:mm1t.Y 
leg1slatian nee  """Ll'! in tb1s area am. \lbat are its IB1ll a.1.Ds'? 
To oamplete tbe internal market in direct life assur8:x:le in aooorda.noE! 
with tbe pr1Dc1pl.es laid down in tbe White Paper,  1n order to area.te a 
genn1 ne siilgl.e market 1n this important area. of f1 nam1 al  services. 
This proposal. for a  Tb1rd D1rective f.its into a  wider pattern of work to 
be um.ertaken with a  v1.ew  to oomple~  tbe ~  market 1n 1nsuranoe. 
hoth ll.fe atd DOn-life. 
The adoption of tbe Seoorx1  Il:l.reotives anum-life 1nsuranoe (1988) ani 
ll.fe assurance (1990) oantributei sul:stanti&lly to tbe att&1J11!Slt  of· 
tb1s fl1rr1amenta.l  objective of tbe Q:mpmm1ty.  'lbose iiistruments laid 
dc:Ml_ two different sets of arr~~ts  for tbe pursuit of b,s1  ness 
Uider OOD11 t1oDs of free:1am  of se:rv:Loeei.  The first  I  1:asErl an tbe 
approach - as mappEd  out in tbe Wh1 te Paper - of home  oountry oantrol., 
is applloahle to polloy-bQlders Who  are 1n m  nee1 of speaif.io 
protection l:Ji tbe applioa.tian of tbe1r arm  na.ticmal. rules (J.arge risks, 
provision of serv1oes an tbe pol.ioy-boJder's 1n1t1ative).  The seoam. 
l:8sed an applloa.ticm of tbe rules of tbe country 1n wh.1oh  tbe service is 
provi.d.811  OODOe:I:cs  pol.ioy-bo'ders Who  do need spea1f.1o protection (mass 
riSks  I  life assura.IXJe  oaam1 tmeo.ts entered 1nto l:Ji  tbe pol.i.oy-holder 
w.itbout b1s t.aJr1ng tbe 1n1tiat1ve in see1r1ng oove:r  abroad).  · 
When  tbese two D1reatives were adopted.  tbe Ck«nm1 ss1 an formally 
UIX1e:rtoo1t to present DIN proposaJ s  a1JDS1 at oompl~  tbe 1nternal. 
market within tbe tillle-llm1ts prescribed l:Ji  tbe White Paper. - 95  -
A  prop:JSBJ.  for a  tb1rd. DOn-life i:Dsuraooe  ooordilla.tion D1.reot1ve  was 
transmitted to tbe CouDc1l an~  c1'uly  1Q90.  ~present  proposal for a 
nu.rd 1l1.r«rtiive  ()0!"1088DS life 8SSI1r&nOe 8Di is des1.gnei to lay down the 
prov1.sicms necessary to oaaplete tbe interna.l. mrket 1n that branch of 
insuraooe. 
~  ~ements  proposEd are l:ased an tbe strategy already USEd  to 
create tbe interna.l. market in be.nk1ng am in investaent services (Secom 
Banking 1l1.r«rtiive am proposaJ. for a 1l1.r«rtiive on inYestment se:rvioes), 
namely tbe 1ntroduct1on of a ~e  autborizatian SiS'telii am a~  of 
heme  oountry oontrol.  Ocoe this D1reotive has been adoptei,  aJ.l direct 
life assuraDOe b1fd ness will be subject to a  sil:gle regillle UD1er which 
life assuraooe ~s  will be able to sell tbe.1r proc!uats any.'bere 
in tbe Community am purcbasers of life assurame will have aooess to 
tbe widest poss1hJ.e market 1n Which to f1D1 tbe prcx!uot :best su1te:1 to 
tbe1r needs at tbe most :reaR(1DBb1 e price. 
a.  Who will m &ffeote1 b7 tbe proposal? 
Insuraooe ~  a.utborized to oa.rry on llfe assura.noe 
aotivities within tbe 111Ml)1ng  of tbe First D1reotive 79/~/FJ?J:J. 
KOreove:r.  tbe proposa.l will enable blye:rs of 1Dsura.noe.  many  of 
whom  are SMFB.  to :beDe£1  t  frcml  tbe fillBl.  OCIDp1.et1cm  of tbe interna.l 
mrket am to have aooess as a result to tbe full r~e  of llfe 
assura:coe pro:1ucts ava'  1 ahl e 1n tbe tbe ~. 
Wb1oh  s1zes ot b 1s1r  BB  (What is tbe Of:II'Cielltratian ot -.u  am 
JDB11um-s1za1 fims) 
All iiiSuraDOe ~s  fa.J 11ng withill tbe scope of tbe 
D1reotive.  Verry  s:aall. ~  with a  looa.l base am a  smaJ.l 
mrket sba.re are ezcludsi (cf. sa).  .  . 
are t.bel'e pt.rt1oa1ar ~,,.,  anas ot tbe Onwm1 ty 1lbere 
tbeee bvdr  es a.M fcer:l 
The measures oonta1 nfd 1n tbe proposa.l far a  Dt.reotive are mt 
llkel.y to &ffeot tbe regi.ODS of tbe Qmmm1ty unequally.  · 
3. What will bvdr s  es h&'ve  to do to CXIIIply ltlth tbe prop:al? 
The proposal for a D1reot1ve introduces into tbe d1.reot life assurawe 
sector, as is tbe case with other f1MM1a.l  serv1oes.  tbe sptem of a - 96  -
s1.ngle off1a1al a.ut.liori.zation for an mxtertak1ng 's entire bm1 ness in 
·tbe Ckmmunity,  am.  pm:ienti,al·supervision by tbe authorities of the home 
Menher State.  . 
nus approach s1mplifies C'X'ft'lS1dera.bly  tbe present situation as regards 
tbe :t.ald ryg-up  8D1  pl1'SU1  t  of this b1s1 ness.  cba.raoterizai as 1  t  is by a. 
multiplicity of a.utboriza.tians 8D1  ocmtrols.  · 
At ·tbe same  t:!JDe,  haDe ~try  Oc:mtrol,  on tbe l8s1s of ooordina.tai 
·rules~- of tbe boJd1ng by 1:cSuranoe mxtertakings of adequate teobn1oal 
8D:l ma:t.bema.tioBl  prov:lsians, am.  of tbe valua.t1on of these prov:lsicms 
8D:l tbe1r reptesentat1on by ma.tcb1ng  assets located 1n tbe Community. 
will reiuoe tbe multiplicity of ~ements  DtN 1n ex::t.steooe.  Tbe  · 
streogth of 1Dsuranoe ~s  will be 1lx::rea.s81 _am  sa.f'egu&l'dei, --
. am pOJ.ioy-boJ ders will be better_  protected as a resu1 t.  -
4. What eo!N"IIl1o effects 1B tbe propcsaJ. l1kely to ba.ve? 
em  emp1.oplent 
No d1:reot  ~feet. 
ali 1.nvestmeut am tbe areatiaD of DeW mmr  es 
Tbe intrcduoti.an of a  system of home  001mtry ocmtrol will reiuoe 
tbe ope:ratillg oosts of :msuranoe mxtertakings owiDg to tbe 
oa.l.cul&tion at head-office level of tbe t«lbn1 oaJ  prov:ls1ans in· 
respect of an ~·s  entire bur•ness. 
'!he measures propoSe:1 for tbe OODSt1 tut1on of tbe solve:ccy margin 
(iDalusian of sulxxrdinate:lloan capital) will fac1llta.te tbe 
f1JW')01ng  of ~s.  notably Dlltuals am~ 
oooperatives, by ezternaJ. :resouroes. 
em  tbe c:x»PeJt1t1w pos.1tiaD of bvt'r _  es _ 
Ckmmunity insuranoe ~will  be subject to ooord1.na.te:l 
_  rules an tbe taking-up am. pll'SI11t of tbe activities of direct life 
assurance am direct non-life ~- -~  tbe area.tian of a 
s1.ngle market tbey will be able to.  offer tbe1r ~  produots 
anywhere 1n tbe ()'mmm1ty to any ~  ~· ~  is 
therefore l1kely  ·to be 1:Dareasec1 OCDJb""tit1on  betWeen 1.nsurame 
~  am between 1:csuranoe ~  am  otber f1naro1aJ 
illStitutiODS offering_ s1 m1, ar produots. 
SMB  b1yers of insllranoe will have. a  much wider razlge  of products 
from Wich to cbocse tbat W1ch 1s best· suite:l to tbe1r neEds in 
terms of both oover ~  8D1  price. 
'·  I - 97  -
(a)  IN!"Ta.IX)e unie:rtak1!!ffl 
ibe PU-st D1reot1ve 79/';£/7/EPJ.:J  has already la1d down a  series of 
provis1ons speaifioe.lly a1me::l at small or medium-size:11Dsur&loe 
~·  Art1.ol.e 3 states tbat the D1rective does not apply 
to oerta1ll small aD1 me:11.um-size:1  mutual asscd  a  t1.oDs.  Moreover, 
tbe DLreotive permits a  cme-qua.rter re:moticm 1n tbe m1 n1 mum 
guarantee fm:x1  requ1.re1 of insuraDoe ~  1n tbe osse of 
mutual •ssoc1ations am mutual-type MSOCX'ations. 
ibe proposal far a~  D1rect1ve does not JDCX!1.ty  this treatment 
of oerta1ll 1nsuranoe ~. 
(b)  T!!!:ruwv?e briers 
Tbe proposal far a~  D1rect1ve oanta.iDs prov:1sicms a.1JDe:1  at 
giving illsura.D:le blye:rs the neoe=sa:ry degree of proteaticm Wee. 
they oaccluie 1nsuranoe oantraots.  Insura.Doe ~  will 
:bave to remer  the oantraot subject to the law tbat is app11oabJe 
ill aooorda.Doe with tbe provis1ons of tbe proposal (as a  rule, tbe 
law of the oauntry ill  which tbe poJ.ioy-hoJder is resMen:t).  They 
will also :bave  to provide tbe polioy-holder with essential 
illforma.tian about tbe pro1uct (Artiole 2'7).  lastly, tbere is a 
oooJ 1 rg-off period of .between 14 am 30 days w1 thin which tbe 
pollcy-hoJ  der aa.u  OAlX')P..l  tbe oantraot. 
'lTellta.tion 
6. L1st tbe argazdzattaDs ~  h&9e baeD ccmsulte1 ebWt tbe proposal aD1 
ont.line t.beU m1D v181S. 
Fm-opean Insurance Ocmm1ttee  (BIC). 
~  BIC is 1n favour of tbe present proposal for a  D1rective, notably as 
.. rega.Ms the ooord.imticm of brim1  oaJ  provisicms am of tbe rules 
~  tbe reptesent&ti.cm,  valua.ti.cm au:llnoel1mticm of the assets 
ooverillg the tEdm1 oeJ  prov:1s1cms. EN 
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